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|. INTRODUCTION
A. Introduction to the Issue and the Law

Charitable gifts made to government entities and charitable organizations can
be either restricted or unrestricted. An unrestricted charitable gift is a contribution
of money or property that the donor makes without attaching any conditions
on its use by the recipient entity or organization. An entity or organization in
receipt of an unrestricted charitable gift is free to use that gift as it sees bt in
accomplishing its general public or charitable mis8izastricted charitable

! The typical unrestricted charitable gift is the $50 check written to a favorite charity at the
end of the calendar year or the $20 bill dropped in the church collection plate on Sunday, both of
which the donor intends will be used by the recipient organization as it sees bt in accomplishing its
general charitable mission.
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gift, in contrast, is a contribution of money or property that the donor makes to
a government entity or charitable organization to be used for a specibc charitabl
purpose and often according to carefully negotiated terms. As explained in more
detail below, under state law a restricted charitable gift creates a charitable trus
or its functional equivalent, and the recipient entity is obligated to administer the
gift in accordance with the terms and purpose specibed by the donor (such term:
and purpose are typically set forth in the donative instrifment).

Many conservation easements are conveyed to government entities or
charitable conservation organizations (referred to as Oland trustsO) in whole or
part as charitable gifts, and the primary issue addressed in this article is whethe
such easements constitute restricted or unrestricted charitable gifts for state la
purposes. Iicks v. Dow#:The End of PerpetuithereinafterThe End of

2 See, e.gRobert A. KatZ, et Charitable Directors Direct: Why Trust Law Should Not Curb
Board Discretion over a Charitable Corporatior()s Mission and Unresi8i¢ctea .AGsetsL.
Rev. 689, 701902 (2005) (O[T]he law imposes more restrictions on a charitable corporationOs us
of restricted gifts (i.e., gifts that expressly limit their use to specibc purposes) than unrestricted gift:
(i.e., outright gifts with no express restrictions on their use). A restricted gift creates a charitable
trust or its functional equivalent, and the donee is obliged to honor these restrictions. . . . By
contrast, an unrestricted gift does not create a formal Otrust® within the meaning of trust law, an
the donee can use it for any charitable purpose set forth in its articles of incorporation.O); John K.
EasonThe Restricted Gift Life Cycle, or What Comes Around Go&8§ Pseoingy L. Rev. 693,
698, 70809 (2007) (explaining that restricted charitable gifts give rise to trust or trust-like duties,
in particular the duty to abide by the terms of the gift, and that O[c]ontemporary donor-charity
dealings at the negotiation/documentation stage of a contribution . . . more and more frequently
result in Osome really hairy gift agreementsO . . . specify[ing] in detail the terms upon which th
donorQs gift is to be employed by the recipient organizationO).

3Hicks v. Dowd, 157 P.3d 914, 2007 WY 74 (208icksnvolved Johnson County, WyomingOs
attempted termination of a perpetual conservation easement encumbering an approximately 1,042
acre ranch located in the County. The Lowham Limited Partnership had donated the conservation
easement as a charitable gift to the Board of County Commissioners of Johnson County (Othe
Board of CommissionersO) in 1993 for the purpose of preserving and protecting the conservatior
values of the ranch in perpetdity.at 916. The easement, which prohibits subdivision and other
inconsistent uses of the ranch, was estimated to have reduced the ranchOs value by more than a mil
dollars, and the Lowhams claimed a federal charitable income tax deduction based on that amount
SedConservation Easements, www.shifting-ground.com/conservation_easements.html (last visitec
Nov. 20, 2008). In 2002, at the request of the new owners of the ranch (Othe DowdsO), who had
purchased the ranch subject to the perpetual easement, the Board of Commissioners executed
deed transferring the easement to the Dowds, intending to thereby terminate thetéiakgment.
157 P.3d at 916D17. The Board of Commissioners did not obtain court approval of the transfer
and apparently did not request or receive compensation in exchange for tHel.tear&f@r. A
resident of Johnson County (OHicksO) bled suit aifegingja that the conservation easement
was held in trust for the benebt of the public, the Board of Commissioners could not terminate
the easement without receiving court approvatynpeeproceeding, and the purpose of the
easement had not become impossible or impracticable as required opdmestuetrine to
terminate the easemeStee, e.glem. in OppOn to Defsd. Mot. for Summ. J. and in Supp. of
PIsO. Mot. for Summ. J. at 5914, Hicks v. Dowd, No. 2003-0057 (Wyo. Dist. Ct. Oct. 27, 2003).
On May 9, 2007, the Wyoming Supreme Court dismissed the case on the ground that Hicks
did not have standing to sue to enforce a charitable trust, but the Court invited the Wyoming
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Perpetuidy C. Timothy Lindstrom asserts that government entities and land trusts
have the right to modify and terminate the perpetual conservation easements they
hold Oon their ownO and as they Osee bt,O subject only to the agreement of the
owner of the encumbered land and the general constraints imposed by federal
tax law on the operations of charitable organizationther wordsThe End of
Perpetuitasserts that perpetual conservation easements donated to government
entities or land trusts are unrestricted charitable gifts, and, thus, that the holders

of such easements are not obligated under state law to administer the easements
in accordance with their stated terms or purposes.

The End of Perpetuitgbnes OimproperO terminations or modibcations of
conservation easements as Othose terminations or modibcations that confer a
net Pnancial benebt on a private person or entity and/or fail to meaningfully
advance land conservation on the protected property or some other property in

Attorney General, as supervisor of charitable trusts in the state of Wyoming, Oto reassess his
positionO with regard to the chieks, 157 P.3d at 921. In July of 2008, the Wyoming Attorney
General bled a complaint in District Court requesting that the deed transferring the conservation
easement to the Dowds be cancelled and declared null ageéegzitrtburg v. Dowd, Compl.

for Declaratory J. Charitable Trust, Mandamus Relief, Breach of Fiduciary Duties, Violation of
Constitutional Provisions 13 (July 8, 2008). In the complaint, the Attorney Generaingdieges,

alia, that the Board of Commissioners (i) violated its Pduciary duty to assure the RanchOs protection
and preservation, (i) had a contractual and mandatory obligation to have a judicial determination
made of the impossibility of the continuation of the easement before terminating the easement, and
(iii) violated its bduciary duty and WyomingOs constitution by transferring the easement to the
Dowds for less than market valdeat 7D13.

4 C. Timothy LindstromHicks v. Dowd: The End of Perp&{@#/vo. L. Rev. 25, 62 (2008)
[hereinafteiThe End of Perpetlifgsserting that holders have the right to terminate or modify
conservation easements Oon their dtvieD§7 (asserting that holders have the authority to modify
or terminate conservation easements as they Osee bt,0 taking into account the constraints on such
decisions imposed by the common law of real property and federal tax law). Under the common
law of real property, the owner of an easement can unilaterally release the easement, in whole or in
part, and can agree with the owner of the burdened land to modify or terminate the 8asement.
Res®TEMENT (THIRD) OF PrOPERTY SERVITUDES 88 7.1, 7.3 (2000) [hereinaffeesmrEMENT oF
ProperTY. Accordingly, such law does not place any meaningful constraint on a holderOs decision to
modify or terminate a conservation ease®eatlsafraPart 11.H (explaining that federal tax law
does not ensure that government entities and charitable organizations comply with their Pduciary
obligations under state law to administer charitable gifts in accordance with their stated terms and
purposes, and that state attorneys general and state courts, rather than the Internal Revenue Service
(OIRSO), are the proper enforcers of such state law bduciary obligations).

5 AlthoughThe End of Perpetuilyaws no distinction, the analysis in this article focuses on
conservation easements conveyed in whole or in part as charitable gifts to land trusts or state or
local government entities, as was the case with the conservation easementHatkisJue in
rules governing the administration of conservation easements conveyed to agencies of the federal
government are beyond the scope of this article, as are the rules governing the administration of
conservation easements purchased for their full value with general (unrestricted) funds, exacted
as part of development approval processes, or acquired in the context of Gitigatibi.J.

(explaining that the fact that some conservation easements are not conveyed as charitable gifts is not
a justibcation for permitting government or land trust holders to avoid their Pduciary obligations
with regard to those that are).
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the vicinity of the protected propeftGrsuant to this debnition, the holder of

a conservation easement could properly agree with the owner of the encumbere
land to extinguish the easement, or amend it to permit the subdivision and
development of the land, provided the holder received appropriate compensatior
(and therefore did not confer a net Pnancial benebt on a private person or entity),
and used that compensation to Omeaningfully advance land conservation or
... some other property in the vicinity.O In other words, the quoted debnition
would permit governmental and nonprobt holders to liquidate conservation
easements in whole or in part to fund, for example, the purchase of different
easements encumbering other property in the vicinity, the purchase of fee title
to other property in the vicinity, or even increases in a holderOs operating budge
or stewardship endowment, all of which would arguably Omeaningfully advance
land conservation . . . in the vicinity.O Moreover, if the only restrictions on the
administration of donated conservation easements were those alegEddn

of Perpetuitgovernmental and nonprobt holders of easements would actually
have far greater discretion. As with any unrestricted charitable gift, the holder of &
conservation easement could agree to sell, trade, release, extinguish, or otherw
dispose of the easement, in whole or in part, and use the compensation receive
in any manner consistent with its general public or charitable missitrer

words, despite their detailed terms and purposes, conservation easements would
fungible or liquid assets in the hands of their government and land trust holders.

TheEnd of Perpetuity@dicit assertion that donated conservation easements
are unrestricted charitable gifts is not supportable. Conservation easements al
not donated to government entities and land trusts to be sold, traded, released
extinguished, or otherwise used or disposed of, in whole or in part, by such entitie:
as they may see bt from time to time in the accomplishment of their general public
or charitable missions. Rather, conservation easements are donated to governme
entities and land trusts to be used for a specibc charitable purposeNthe protectior
of the particular land encumbered by the easement for the conservation purpose
specibed in the deed of conveyance, generally in perpetuity. The conservatiol
easement at issueHitks v. Dowds a case in point, having been donated to
Johnson County, Wyoming, for the express purpose of preserving and protecting
the natural, agricultural, ecological, wildlife habitat, open space, scenic and
aesthetic features and values of the Meadowood Ranch in perpetuity.

6 The End of Perpetugypranote 4, at 25, n. 1.
’See supretes 4 and 5 accompanying t8ge also supae 2.

8 Deed of Conservation Easement between the Lowham Limited Partnership, Grantor, and
the Board of County Commissioners of Johnson County, Wyoming, Grantee 2 (£893)29,
[hereinafter Lowham Easement]. The Board of Commissioners apparently later transferred the
Lowham Easement to the Scenic Preserve Trust, a charitable organization created by the Board «
Commissioners for the purpose of preserving and enhancing the scenic resources of Johnson Coun
See Hick457 P.3d at 915D18. The Scenic Preserve Trust is governed by a Board of Trustees, the
members of which are the same as the members of the Board of Comndssiodgés.
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Because conservation easements are donated to government entities and land
trusts to be used for a specibc charitable purpose, their donation should create a
charitable trust or its functional equivalent under state law, even though the deeds
of conveyance typically do not contain the words OtrustO or Oancteec®
though many easement donors may not know that the intended relationship is
called a trust.As explained in the Restatement (Third) of Trusts:

An outright devise or donation to a . . . charitable institution,
expressly or impliedly to be used for its general purposes, is
charitable but does not create a trust . . . . A disposition to such

an institution for a specibc purpose, however, such as to support
medical research, perhaps on a particular disease, or to establish
a scholarship fund in a certain peld of study, creates a charitable
trust of which the institution is the trustee **. . .

In some jurisdictions courts refer to gifts made to government entities or
charitable organizations to be used for specibc charitable purposes, not as charitable
trusts, but as implied trusts, quasi-trusts, restricted charitable gifts, or public trusts.
Regardless of how such gifts are characterized, however, the substantive rules
governing the administration of charitable trusts generalli &gplytdingly, as

9 See infraote 66 and accompanying text (explaining that no magical incantation is necessary
to create a charitable trust).

10 See infraotes 67D76 and accompanying text (explaining that all that is required to create a
trust is an intention to create a bPduciary relationship in which one person holds a property interest
subject to an equitable obligation to keep or use that interest for the benebt of another, and that it
is immaterial whether or not the settlor knows that the intended relationship is calle8eetrust).
also inframote 98 and accompanying text (explaining that the status of a conservation easement as a
partial interest in real property does not prevent it from being held in trust).

11 ReswreEMENT (THIRD) oF TRusTsa 28 cmt. a. (2003) [hereinafRasmreMENT (THIRD) OF
TrusTd. These principles also generally apply to charitable gifts made to state and local government
entities.See, e.gn re Estate of Heil v. Nevada, 259 Cal. Rptr. 28 (Cal. Ct. App. 1989) (devise
of residue of decedentOs estate to the state of Nevada to be used for the preservation of wild horses
created a charitable trust); Tinkham v. Town of Mattapoisett, 22 Mass. L. Rep. 635 (2007) (gift of
land to a town to be used for conservation purposes created a charitable trust); State v. Rand, 366
A.2d. 183 (Me. 1976) (qgift of land to a city to be forever held and maintained as a public park
created a charitable trust); Lancaster v. City of Columbus, 333 F. Supp. 1012, 1024 (N.D. Miss.
1971) (Olt is settled state law that lands taken and held by a municipality as a gift for a specibc
purpose are subject to the law of trusts, and any use inconsistent with that intended by the dedicator
constitutes a breach of trust.O).

2 SeeResTEMENT (Seconp) ofF Trusts & 348 cmt. f (1959) [hereinaftResATEMENT
(S=conp) ofF TrusTd (OProperty may be devoted to charitable purposes not only by transferring
it to individual trustees to hold it for such purposes, but also by transferring it to a charitable
corporation. . . . Where property is given to a charitable corporation, particularly where restrictions
are imposed by the donor, it is sometimes said by the courts that a charitable trust is created and
that the corporation is a trustee. It is sometimes said, however, that a charitable trust is not created.
This is a mere matter of terminology. . . . Ordinarily the principles and rules applicable to charitable
trusts are applicable to charitable corporations id..R&jorterOs Notes cmt. f (OWhere restricted
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with other gifts conveyed to government entities or charitable organizations to be
used for a specibc charitable purpose, the holder of a conservation easement shol
not be permitted to use the easement for a purpose other than that for which it
was granted without receiving judicial approvalyirpeegroceeding. Thus, the

holder of a conservation easement should not be permitted to release, extinguist
or otherwise terminate the easement (which would clearly be contrary to its statec
purpose), or amend the easement in manners contrary to its stated purpose (suc
as to permit the subdivision and development of the land), without receiving
judicial approval in ay preproceeding. The holder could, however, agree to
amendments that are consistent with the purpose of the easement pursuant to th
holderOs express or implied power to agree to such amendments or, in the abset
of such powers, with judicial approval obtained in a more RBexible administrative
(or equitable) deviation proceedinhg.

A variety of authoritative sources support the application of charitable trust
principles to conservation easements, including the Uniform Conservation

gifts are made to charitable corporations, the restrictions are enforceable at the suit of the Attorne)
General.O}usTIN WAKEMAN ScoTT & WiLLIAM FRANKLIN FRATCHER, THE Law oF TRUSTS & 348.1

(4th ed. 1989) (OCertainly many of the principles applicable to charitable trusts are applicable
to charitable corporations. In both cases the Attorney General can maintain a suit to prevent a
diversion of the property to purposes other than those for which it was given; and in both cases
the doctrine of cy pres is applicabl&&s) also, eBjumenthal v. White, 683 A.2d 410, 412D13

(Conn. 1996) (applying charitable trust principles to a gift of land to a city with instructions that
the land be used as a public park and explaining that, while the conveyance did not create a trust O
strict sense, it may be so regarded,O and the city held the land as a Oquasi-trusteeO); Carl J. He
Found. v. University of Bridgeport, 699 A.2d 995, 998 n. 2 (Conn. App. Ct. 1997) (explaining that
the law governing the enforcement of charitable gifts is derived from the law of charitable trusts
and OOThe theory underlying the power of the attorney general to enforce gifts for a stated purpo
is that a donor who attaches conditions to his gift has a right to have his intention enforcedOc¢
(citing Lefkowitz v. Lebensfeld, 417 N.Y.S.2d 715, 720 (N.Y. App. Div. 19#RNam 22

Mass. L. Rep. at 635 (applying charitable trust principles to a gift of land to a town to be used for
conservation purposes and describing the gift as having created both a public trust and a charitabl
trust); Town of Cody v. Buffalo Bill Memorial AssOn, 196 P.2d 369, 377 (Wyo. 1948) (applying
charitable trust principles to a gift of land to a charitable association to be used to memorialize the
memory of William F. OBuffalo BillO Cody and explaining, OGrants made to a charitable corporation
may, of course, be of various kinds. They may be absolute or, on the other hand, proper terms,
conditions and directions may be annexed thereto. In the latter case, the terms, conditions and
directions annexed must be carried outO). For law review commentators, see, for example, Kat
supranote 2; Easosupranote 2. A few of the procedural rules applicable to trusts do not apply in

the case of charitable gifts made for speciPc puBeesesdoTT & FRATCHER, suprag 348.1

(OThe circumstances under which and the proceedings by which creditors can reach the propert
are different . . . .0); Evelyn Bréalgm the Dead Hand to the Living Dead: The Conundrum of
Charitable-Donor Standidgd,Ga. L. Rev. 1183, 1209 (2007) (O[A] restricted gift . . . does not
impose on the corporate charity the trust law procedural requirements for providing information
to benepciaries (although the charity would have to respond to a request for information from the
attorney general) and for judicial accounting.O).

8See infrRart I1.D. (explaining the legal principles governing the administration of charitable
trusts and how those principles should apply to conservation easements).
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Easement Act (adopted by Wyoming in 260Bg Uniform Trust Code (adopted

by Wyoming in 2003¥, the Restatement (Third) of Property: Servitides]

federal tax lati,all of which are discussed in more detail Belovaddition,

state attorneys general in a growing number of states are recognizing both their
right and their obligation, as supervisors of charitable trusts, to protect the public
interest and investment in conservation easéfnents.

14 Nat®Ol Conf. of CommOrs on Uniform State Laws, Uniform Conservation Easement Act & 3
cmt. (2007)available atttp://www.law.upenn.edu/bll/ulc/ucea/2007_bnal.htm (last visited Nov.
20, 2008) [hereinaftéyCEA] (O[Blecause conservation easements are conveyed to governmental
bodies and charitable organizations to be held and enforced for a specibc public or charitable
purpose . . . the existing case and statute law of adopting states as it relates to the enforcement of
charitable trusts should apply to conservation easements.O). WyomingOs version of the UCEA can be
found atWyo. Srar. Ann. oa 34-1-201 to -207 (2008).

15 Nat®I Conf. of CommOrs on Uniform State Laws, Uniform Trust Code = 414 cmt. (2005),
available atttp://www.law.upenn.edu/bll/ulc/uta/2005bnal.htm (last visited Nov. 20, 2008)
[hereinaftetJTC] (explaining that the creation of a conservation easement will frequently create
a charitable trust and the organization to which the easement was conveyed will be deemed to
be acting as trustee of what will ostensibly appear to be a contractual or property arrangement).
WyomingOs version of the UTC can be fouMt@tSrar. Ann. oo 4-10-101 to -1103.

16 ResmTEMENT OF PROPERTY, supranote 4, @ 7.11 (providing that the substantial modibcation
or termination of conservation easements held by government entities and charitable organizations
is governed, not by the real property law doctrine of changed conditions, but by a special set of rules
modeled on the charitable trust doctrineyqirgs

17 See infraotes302D306 and accompanying text (explaining that tax-deductible conservation
easements must lier alia,transferable by their holders only to other government entities or
charitable organizations that agree to continue to enforce the easements, and extinguishable by their
holders only in what essentiallydg pregroceeding).

18 See alddancy A. McLaughlirConservation Easements: Perpetuity and Bdyomacy
L. Q. 673 (2007) [hereinaftBerpetuity and Beypfuliscussing the support for applying charitable
trust principles to conservation easements, including case activity on the issue to date).

19 See, e.g., supate 3 (discussing the complaint bled by the Wyoming Attorney General
seeking to enforce the conservation easement at ktisksoin behalf of the publidjifra notes
131D143 and accompanying text (describing a case in which the Maryland Attorney General sought
to enforce a perpetual conservation easement on behalf of the public on the ground that the gift
of the easement had created a charitable trust); Windham Land Trust v. Jeffords, Order on StateOs
Motion to Intervene (Cumberland Sup. Ct. Jan. 2, 2008) (granting the Maine Attorney GeneralOs
motion to intervene in a case involving the enforcement of a conservation easement, which motion
was requested in part based on the attorney generalOs right to enforce gifts made to charities); Nancy
A. McLaughlin Amending Perpetual Conservation Easements: A Case Study of the Myrtle Grove
Controvers$0 U. RicH. L. Rev. 1031, 1069D70 [hereinaftémending Perpetual Conservation
Easemenfsoting that state attorneys general in a number of states, including Maryland, California,
Pennsylvania, Maine, Connecticut, and Massachusetts are beginning to recognize that they have the
right and the obligation to enforce conservation easements on behalf of the public, and quoting, for
example, Belinda J. Johns, Senior Assistant Attorney General in the California Attorney GeneralOs
Ofbce, as stating Olt is our position that conservation easements are donor-restricted charitable assets
and that modibcation would be governed by the cy pres doctrine,O and Larry Barth, Senior Deputy
Attorney General for the State of Pennsylvania, as stating that Owe regard [conservation easements]
as we would any other charitable trust . . . under Common Law and those of our statutes that give
the AG authority over charities and charitable trustsO). The New Hampshire Attorney General has
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B. Land Trust Practices

The End of Perpetuinertion that government entities and land trusts
are free to amend or terminate the conservation easements they hold Oon the
ownO and as they may Osee btO is also inconsistent with (i) the representati
the Land Trust Alliance and individual land trusts make to easement grantors,
funders, and the general public regarding the perpetual nature of conservatior
easements, (i) the guidelines promulgated by the Land Trust Alliance for the
responsible operation of land trusts, and (iii) the manner in which land trusts
generally account for the easements they acquire on their Pnancial books. Th
Land Trust Alliance is a nonprobt umbrella organization that provides training
and education to, and develops policies and standards for, the over 1,700 local
state, and regional land trusts operating in the United?States.

1. Representations Made

The promise of permanent protection of the specibc land encumbered by a
conservation easement has always been, and continues to be, a key selling point
land trusts soliciting conservation easement donations. The Land Trust Alliance,
in conjunction with the Trust for Public Land, brst published the Conservation
Easement Handbook in 1988 (Othe 1988 Handb®@k@) purpose of the 1988
Handbook was to provide land trust and public agency personnel with detailed
guidance for operating successful conservation easement acquisitiorf?programs
The 1988 Handbook lists the ability to promise permanent protection of the
encumbered land as one of the OFour Key Selling PointsO of a conservation easen

likewise taken the position that conservation easements are charitable trusts enforceable by th
Attorney General. Personal Communication between Terry Knowles, past President of the National
Association of State Charity Ofpcials and Assistant Director of the Charitable Trusts Unit of the
New Hampshire Attorney GeneralOs Ofbce, and Nancy A. McLaughlin on September 5, 2008.
The New Hampshire Attorney General is working with land trusts in New Hampshire to develop
guidelines regarding Attorney General and court oversight of conservation easement modibcation
and terminationdd. The New Hampshire Attorney General has also participated in two minor
cases involvingy prepetitions bled with the court to correct problems in conservation easement
deeds, and both cases were resolved Oquickly and eflaciently.O

20 Sed.and Trust AIIiapce, www.lta.org/about-us (last visited Nov. 20, 2008). The charitable
mission of the Alliance is OJt]o save the places people love by strengthening land conservation acr
America.O Land Trust Alliance, Who We Are, www.lta.org/about-us/who-we-are (last visited Nov.
20, 2008).

21 CoNSERWTION EAseMENT HANDBOOK: MANAGING LAND CONSERWTION AND HISTORIC
PreserwTiON EaseMENT Procravs (Janet Diehl & Thomas S. Barrett eds., 1988) [hereinafter
1988 nserwTION EasemeENT HanbBook]. The Trust for Public Land is a national nonprobt land
conservation organization that Oconserves land for people to enjoy as parks, community garden
historic sites, rural lands, and other natural places, ensuring livable communities for generations tc
come.O The Trust For Public Land, www.tpl.org/tier2_sa.cfm?folder_id=170 (last visited Nov. 20,
2008).

221988 NSERWTION EAsEMENT HANDBOOK supranote 21 at xi.
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progrant?® The 1988 Handbook also cautions that program administrators not
get so involved in describing the technicalities of conservation easements that
they Oforget to emphasize the main reason why people grant them:tteprotect
propertyforeve@

In answer to the questiorldv Long Does an EasemenOL#?1988
Handbook explains O[a]n easement can be written so that it lasts forever. This is
known as a perpetual easement,0O and O[a]n easement runs with the landNthat
is, the original owner and all subsequent owners are bound by the [easementOs]
restrictions . . . 2Z0And in discussing an easement holderOs responsibilities, the
1988 Handbook provides O[t]he grantee organization or agency is responsible
for enforcing the restrictions that the easement document spéfl loese
representations were carried forward in only slightly modibed form to the most
recent edition of the Conservation Easement Handidalshed in 2005 (Othe
2005 HandbookO), which explains, in part, O[w]hen the easement holder accepts
an easement, it accepts responsibility for enforcing the restrictions set forth in the
easement document, typically in perpettiiijt@ 2005 Handbook also opens
with the following statement by Rand Wentworth, President of the Land Trust
Alliance, OFor many people who love their land, [a conservation easement] is the
best way to ensure that it will be preserved for allfime.O

In a recently published brochure detailing its philosophy, the Land Trust
Alliance similarly debnes a conservation easement as

a legal agreement between a landowner and a land trust (or
other eligible entity) that restricts future activities on the land

to protect its conservation values. When people donate a
conservation easement to a land trust, they give up some of the
rights associated with the land. For example, they might give up

Z|d. at 37.
21d. (emphasis added).
%|d. at 7 (emphasis in original).

% |d. More than 15,000 copies of the 1988 Handbook were sold and it served Oas a critical
source of information that led to the drafting of thousands of conservation easements, protecting
millions of acresBizaseTH BvERs& KARIN MARCHETTI PONTE, THE CONSERWATION EASEMENT
Hanpgook ix (2d ed. 2005) [hereinafd05 GNSERWATION EASEMENT HANDBOOK].

272005 GonsSERWTION EASEMENT HANDBOOK, supranote 26, at 22. In answer to the question
How Long Does an Easemen®ltast2005 Handbook similarly explains O[c]onservation easements
are usually intended to last foreverNthese are known as perpetual easementsO and O[a] perpetual
easement runs with the landNthat is, the original owner and all subsequent owners are bound by
its restrictions J@. at 21 (emphasis in original).

28 |d. at 7. The 2005 Handbook goes on to describe an easement donor who Oexpressed
sentiments about his land that are similar to those of other landowners across the country: Ol placed
an easement on [my farm] because 52 years ago | found it to be a beautiful piece of property and
wanted it to remain so forevaddO
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the right to build additional structures, while retaining the right

to live on the land and grow crdpsture owners of the property

will be bound by the easementOs terms. The land trust is responsible
for making sure the easementOs terms are followed%h perpetuity.

And in its 2007 Annual Report, under the headinging the Permanence
of Conservatiéh,the Land Trust Alliance noted that its recently launched
conservation defense program will help land trusts Omake sure that conserve
land stays protected forevei®e Report explains that this new program Owiill
give land trust staff, volunteers and board members the legal backup they nee
to assure the public that we do have the resources, knowledge and capability t
defend conserved land fore¥er.O

Similar representations regarding the nature of a perpetual conservation
easement can be found in the solicitation materials of virtually every land trust
operating in this country. To provide just a few examples, in describing conservatior
easements on its website, The Nature Conséfexpigins:

Most easements Orun with the land,0 remaining with the
property even if it is sold or passed on to heirs, thus binding
in perpetuity the original owner and all subsequent owners to
the easementOs restrictions. The organization or agency that
holds the conservation easement is responsible for making sure
the easementOs terms are followed into the future. . . . Often
landowners have no intention of subdividing their properties for
development. But a conservation easement is still attractive to
them because it reaches beyond their own lifetimes to ensure
the conservation purposes are met forever. An easement binds
heirs and other future landowners to comply with the easementOs
terms. . . . It can give peace-of-mind to current landowners
worried about the future of a beloved property, whether forest or
ranch, stretch of river or family fa#m.

29 PHiLosoPHY oF THE LanD TrRusT ALLiance 4 (Land Trust Alliancegyvailable aww.lta.org/
about-us/who-we-are/alliance-philosophy.pdf/view (last visited Nov. 20, 2008) (emphasis added).

S0 anD TRusTALLIANCE 2007 AINuAL ReporT 20,available atww.lta.org/about-us/who-we-
are/annual-report-2007.pdf (last visited Nov. 20, 2008)

d.

%2 The Nature Conservancy is a land trust that operates on a national and international level
and its charitable mission is Oto preserve the plants, animals and natural communities that represe
the diversity of life on Earth by protecting the lands and waters they need to survive.O The Nature
Conservancy, How We Work, www.nature.org/aboutus/howwework/?src=t2 (last visited Nov. 20,
2008).

3The Nature Conservancy, How We Work, Conservation EasementsNAIl About Conservation

Easements, http://www.nature.org/aboutus/howwework/conservationmethods/privatelands/conser
vaioneasements/about/allabout.html (last visited Nov. 20, 2008).
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In explaining OEasement BasicsO to prospective easement grantors, funders,
and other members of the public on its website, the Jackson Hole L&nhd Trust
(which has employed the authorTble End of Perpetuétg its Director of
Protection and Staff Attorney since 290provides:

A conservation easement is a voluntary contract between a
landowner and a land trust, government agency, or another
gualiped organization in which the owner places permanent
restrictions on the future uses of some or all of their [sic]
property to protect scenic, wildlife, or agricultural resources. . . .
The easement is donated by the landowner to the land trust, which
then has the authority and obligation to enforce the terms of the
easement in perpetditye landowner still owns the property

and can use it, sell it, or leave it to heirghbuestrictions of the
easement stay with the land férever

And in debPning conservation easements on its website, the Teton Regional
Land Trust similarly provides:

A conservation easement is a voluntary agreement a willing
landowner makes to permanently restrict the type and amount
of development that may take place on his or her property in
the future. . . . The landowner continues to own the property;
he or she may sell it, live on it, use it, or leave it to heitse but
agreed-upon restrictions remain with the land Thre\wend

3 The Jackson Hole Land Trust is a local land trust and its charitable mission is Oto preserve
open space and the scenic, ranching and wildlife values of Jackson Hole by assisting landowners who
wish to protedheirlandin perpetuit®) Jackson Hole Land Truskw.jhlandtrust.org (last visited
Nov. 20, 2008) (emphasis added).

% SeeJackson Hole Land Trust, Our Board & Staff, http://jhlandtrust.org/about/
ctimothylindstrom.htm (last visited Nov. 20, 2008).

% Jackson Hole Land Trust, Easement Basics, http://jhlandtrust.org/protection/easement.
htm (last visited Nov. 20, 2008) (emphasis added). Jean Hocker, past President of the Land Trust
Alliance and a founder of the Jackson Hole Land Trust, similarly describes perpetual conservation
easements as follows:

Questions often arise regarding the concept of Operpetual.O The terms of an easement,
of course, stay in place even when the land is sold, no matter how many times it is
sold. An easement is attached to the deed, and the propertyOs subsequent buyers are
well aware of an easementOs terms and limitations.

Jean Hocket,and Trusts: Key Elements in the Struggle Against®BysavResources & Env®
244, 245 (2001).

3 The Teton Regional Land Trust is a regional land trust and its charitable mission is Oto
conserve agricultural and natural lands and to encourage land stewardship in the Upper Snake River
Watershed for the benebt of todayOs communities and as a legacy for future generations.O Teton
Regional Land Trust, Mission & Values, www.tetonlandtrust.org/about_mission.htm (last visited
Nov. 20, 2008).
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Trust accepts the responsibility for the regulation of the easement
agreement. . . . While the tax benebts are hetgiwy, people

have found the greatest satisfaction in working with Land Trusts is
the assurance that the land they cherish will always b®& protected

These representations regarding the perpetual nature of conservation
easements are also often memorialized in the deeds of conveyance. For examf
the easement at issuélioks v. Dowgrovides

The Grantee . . . intends, by acceptance of the grant made
hereby, forever to honor the intentions of the Grantor stated
herein to preserve and protect in perpetuity the natural elements

%8 Teton Regional Land Trust, Easements DebPned, www.tetonlandtrust.org/easement_debned.
htm (last visited Nov. 20, 2008) (emphasis added). Additional examples abound. For example, the
Montana Land Reliance (OMLRO), a well-respected state-wide land trust, explains on its website

A conservation easement is the legal glue that binds a property ownerOs good
intentions to the land in perpetuity. . . . A conservation easement runs with the title
to the property regardless of changes in future ownership . . . .

MLR only takes conservation easements in perpetuity, which gives the donor
the comfort of knowing that their property will remain as they describe in the
conservation easement document.

Montana Land Reliance, An Introduction to Conservation Easements, www.mtlandreliance.org/
easment.htm (last visited Nov. 20, 2008); Montana Land Reliance, FAQs, www.mtlandreliance.org/
fag.htm (last visited Nov. 20, 2008).

And in its OLandowner Information Series,O the Vermont Land Trust (OVLTO), another well-
respected state-wide land trust, explains

A donation of a conservation easement protects your land from development for
all future generations. The land continues to be privately owned but it carries with
it protective restrictions that limit some future uses. These protections are forever
upheld by the Vermont Land Trust through its stewardship staff . . . .

Conservation easements offer several advantages to landowners. . . . Easements are
permanent. Conservation easements remain in force even after the land changes
hands. Unlike deed restrictions, a conservation easement is forever upheld by VLT
as an interested party whose goal is to protect the easement . . . .

[Ulnanticipated future uses that are inconsistent with the original ownerOs
conservation goals are prohibited. This ensures that VLT has the ability to carry out
the original landownerQOs intent in perpetuity.

Vermont Land Trust, VLT Landowner Information Series, Conservation Easement Donations,
available atvww.vlt.org/Conservation_Easement_Donations.pdf (last visited Nov. 20S2608).
also2005 ConserRwTION EAseMENT HANDBOOK, supranote 26, at 143 (in which Darby Bradley,

then President of the Vermont Land Trust, explains O[a]fter the deal is done, the ribbon cut, and the
celebration is over, the marathon bewie®ve promised to look after the land forever, and that promise
outlives @s(emphasis adde@he perpetual nature of conservation easements is similarly described
in the popular presSee, e.@Christopher West DaviBushing the Sprawl Back: Landowners Turn to
TrustsN.Y. Tives, Oct. 23, 2003, at 14WC, p.1 (O[C]onservation easements allow landowners to
keep their raw land but donate its development rights to a neutral land trust that will keep it locked
up forever.0); C. Woodrow Invimnd Trust Touts Success in Preserving Virginia Pvégeirties,

PosT, Jan. 23, 2005, at T11 (OConservation easements are agreements between landowners al
governments to limit development on the land in perpetuity, no matter who the owner is.O).
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and ecological and aesthetic values of the Ranch, and further
intends to enforce the terms of this instrument®. . . .

This Easement shall be a burden upon and shall run with
the Ranch in perpetuity and shall bind the Grantor [and] its
successors and assigns féttever

There is no mention in any of these representations of the doneeOs reserved
right to later agree to amend or terminate the perpetual conservation easements it
holds Oon its ownO and as it may Osee bt.O Rather, the representations are directly
to the contrary. Accordingly, as with any other property donated to a government
entity or charitable organization to be used for a specibc charitable purpose, a
landowner who donates a conservation easement quite reasonably expects that
the donee entity or organization will enforce the easement in accordance with its
stated purpose and carefully negotiated terms.

An excerpt from a posting on the Land Trust listserv eloquently illustrates the
perspective of many easement grantors:

I know donors (and am myself such a donor) whose purpose in
the donation is the ultimate protection of beloved land. If | were

to see a casual attitude toward amendments, | would be inclined
not to donate to the land trust in question or, perhaps, to any
land trust because the [conservation easement] or fee donation
would not achieve my purpose. For example, one restriction |
have used in my donations is that no living standing redwoods
may be cut. A future board could conclude that it could safely
log and sell every bfth redwood tree because the board decides
the harm to my preserve would be relatively small and the dollar
value of the cut trees would be enormous and could be used to
preserve other land or to do other good work. | can see how
someone who was not passionate about my land could think
cutting Ojust a fewO trees would be ok given the Ogreater goodO
to be achieved.

| don®t care. | am the one making the donation and giving up
the more comfortable life the sale price could bring me, and |

% L owham Easemesypranote 8, at 2.
01d. at 9.
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get to decide. If the land trust can amend away the protections |
placed on my land, then | might as well sell the land and have a
more comfortable lifé.

These same sentiments are ref3ected in surveys of easement donors, whi
indicate that many landowners are willing to donate conservation easements ir
large part because of a personal attachment to the particular land encumbered b
the easement and a desire tthadand permanently preserteleh. an interview
with a New York Times reporter, Stephen J. Small, a Boston-based attorney whc
specializes in conservation easement transactions and was a principal drafter of t
Treasury Regulations interpreting @ 170(h) of the Internal Revenue Code (which
authorizes a charitable income tax deduction for the donation of a conservation
easement), Osummed it up: OMost people who donate conservation easements
so for three reasons: they love their land; they love their land; they love their
land.CO

Many in the land trust community are cognizant of the bduciary duties land
trusts owe to easement donors. For example, in its recently published researc
report on amendments to conservation easements (Othe Amendment ReportC
the Land Trust Alliance cautions land trusts about the dangers of fraudulent

4 E-mail to Land Trust Listserv from Ann Taylor Schwing, Land Trust Accreditation
Commissioner, Past President of The Land Trust of Napa County, Trustee of the American Inns
of Court Foundation, and a principal drafter of the Land Trust AllianceOs recently published report
on conservation easement amendments (Nov. 13, 2006, 1:13pm MST) (on Ple with authors). For
similar sentiments expressed by the daughter of a deceased easemeimfit@noteseE®t and
accompanying text.

42 See, e.gNancy A. McLaughlinincreasing the Tax Incentives for Conservation Easement
DonationsNA Responsible Appr@dchcoLocy L.Q. 1, 45 (2004) [hereinaftdax Incentivks
(O[T]he surveys indicate that for most easement donors, a strong personal attachment to and conce
about the long-term stewardship of their land is the primary factor motivating their donations,
while tax incentives generally play a subsidiary or supplemental role.O); Darby Bradley, Presiden
Vermont Land Trust,and Conservation: The Case for Perpetual E&&mM2083) (noting, with
regard to easements granted to the Vermont Land Trust, O[a]lthough the tax and Pnancial benebt
were usually important considerations, the ownerOs primary motivation for conserving the property
was to ensure that the land would be protected and cared for, even after their own ownership
endsOpvailable atvww.vit.org/perpetual_easements.html (last visited Nov. 20,3698)so Tax
Incentives, supea,45 (noting that the survey results Oare not surprising given that the federal tax
incentives compensate the typical easement donor for only a modest percentage of the reductio
in the value of his or her land resulting from an easement donation. Any charitable donation that
requires a signibcant Pnancial sacribce must be motivated by factors other than, or in addition to
the anticipated tax savingsO).

43 Christopher West DaviBushing the Sprawl Back: Landowners Turn taNTNIStsyEes,
Oct. 23, 2003, 14WC, p. Bee also, elgprna Thackery,andowners seek security: Agreements usually
ban surface mining, subdivisibms BiLLines GazeTTe, Feb. 26, 2006 (OPreservation of much-
loved landscapes ranks high among the motivating factors for increasingly popular conservatior
easements.O).
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solicitatiort* and explains that land trusts are both legally and ethically bound

by the representations they make to déhdids.land trusts would do well

to heed these warnings. In a 2003 ddadigan v. Telemarketing Associates

the United States Supreme Court sided with the Attorney General of lllinois

in holding OStates may maintain fraud actions when fundraisers make false or
misleading representations designed to deceive donors about how their donations
will be used*®AlthoughMadigarinvolved solicitations for donations of money,

the same principles should apply to land trusts that make false or misleading
representations that deceive landowners about how their conservation easement
donations will be used (e.g., representing that Othe restrictions of the easement
stay with the land foreverO and the land trust has the Oobligation to enforce the
terms of the easement in perpetuity,O when the land trust intends or believes it is
free to amend or terminate the easeameits own and as it may see bt from time

to time)#’

2. Legal and Ethical Guidelines

The End of Perpetuigdsrtion that government entities and land trusts are
free to amend or terminate the conservation easements they hold Oon their ownO
and as they may Osee btO is also inconsistent with the Land Trust AllianceOs legal
and ethical guidelines for the responsible operation of land trusts (Othe Standards
and Practices®)the Conservation Easement Handbook, and the AllianceOs
Amendment Report. The Standards and Practices, which must be adopted by all of
the AllianceOs member land trusts, provide, in relevant part, that Oamendments [to

4 Sedmending Conservation Easements, Evolving Practices and Le@usRunsipies:.
(Land Trust Alliance, Wash. D.C.), Aug. 2007, at 30 [hereind®eAmendment Repdnting
that Oa land trust that publicly describes its conservation easements as perpetual while occasionally
granting amendments that diminish easement protections of conservation values risks running afoul
of fraudulent solicitation or other provisionsO).

45d. at 33. (OWhether a donor gives money or an interest in land, representations by the land
trust upon soliciting funds and accepting gifts are binding, both legally and ethically.O).

46 Madigan v. Telemarketing Associates, 538 U.S. 600, 624 &#0a)strinciples for Good
Governance and Ethical Practice, A Guide for Charities and Foundations, ReféPanet @&dition
the Nonprobt Sector), October 2007, at &&ilable ahttp://www. nonprthpaneI org/report/
principles/Principles_Reference.pdf (last visited Nov. 22, 2008) (OAn organizationOs communications
while it is soliciting contributions may also create a legally binding restriction that can be enforced
under state and federal fraudulent solicitation prohibitions.O).

47 See suprete 36 and accompanying text (quoting the representations made by the Jackson
Hole Land Trust to prospective easement grantors, funders, and the general public).

“8Land Trust Standards and Pragliees Trust Alliance, Wash. D.C.), revised 28@lable
at www.lta.org/learning/sp/lt-standards-practices07.pdf (last visited Nov. 20, 2008) [hereinafter
LTA Standards and PractiGe=e ald@nd Trust Alliance, Land Trust Standards and Practices, www.
Ita.org/learning/sp (last visited Nov. 20, 2008) (describing the Standards and Practices as Oguidelines
for the responsible operation of a land trust, which is run legally, ethically and in the public interest
and conducts a sound program of land transactions and stewardshipO).
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conservation easements] are not routine, but can serve to strengthen an easeme
or improve its enforceabilityd and Oall amendments [must] result in either a
positive or not less than neutral conservation outcomé®.In cdbnmentary
explaining this practice, the Alliance warns that O[a] land trust that accepts anc
holds conservation easements commits itself to their annual stewardship in
perpetuity, [and to] enforcement of their tedhsytd O[s]tate laws governing
conservation easements, charitable trust law, contract law, nonprobt corporatior
law and public trust law, and federal and state tax laws all might have something
to say about if and how amendments are perntitted.O

The Conservation Easement Handbook similarly recommends a conservative
approach to amendments. Both the 1988 and 2005 editions of the Handbook
provide that a conservation easement amendment should change the easeme
for the better (i.e., strengthen the protective terms of the easement document), ol
at least be neutral, and that an amendment must never result in net degradatior
of the conservation values of the land the easement is designed ToT@tect.
2005 Handbook also warns that O[a]ll applicable state laws, charitable trust law
contract laws, nonprobt corporation laws, public trust laws, and federal tax laws
must be followed when amendments are rffade.O

In addition, the Land Trust AllianceOs recently published Amendment Report
provides, as two of its Oseven dePnitive principles that should guide all easeme
amendment decisiorf$,that any amendment should be Oconsistent with the
conservation purpose(s) and intent of the easémant/@consistent with

4 LTA Standards and Practicegoranote 48, at 14 (Practice 11l. Amendments).
See alsdand Trust Alliance, Adoption Requirements, www.lta.org/learning/sp/adoption-
requirements/?searchterm=None (last visited Nov. 20, 2008) (OThe Land Trust Alliance requires
that all member land trusts adbphd Trust Standards and Pra@&ése guiding principles for
their operations.O).

%0 Background to the 2004 revisions of Land Trust Standards arn(il&eclicss Alliance,
Wash. D.C.), 2004, at 21.

51 Commentary on Land Trust Alliance Standards and Practices 2004, Standard 11: Conservat
Easement Stewardship, Practice 111: Ame(idmneiitsust Alliance, Wash. D.C.), available from
the Land Trust Alliance and on Ple with authors [herei@aftementary on Practicq.11l

521988 GONSERWTION EASEMENT HANDBOOK, supranote 21, at 1222005 QONSERWATION
EaseMENT HANDBOOK, Supranote 26, at 184.

532005 NSERWTION EAsEMENT HANDBOOK, supranote 26, at 188.

5 TA Amendment Repstipranote 44, at 7. The Amendment Report further provides, O[n]o
amendment policy should be more permissive than these Principles allow, but some land trusts ma
choose to adopt more conservative amendment guidkliraslO.

551d. at 32. This principle requires that a land trust Oensure that an amendment will not erode
the overarching purposes and intent of the original easétnend.
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the documented intent of the donor . . . and any direct funding $6dive.O
Amendment Report lists a litany of potential legal constraints on amendments,
including federal tax law, state and federal laws governing the administration of
restricted gifts and charitable trusts, and state laws on fraudulent solicitation and
misrepresentation to dondr#\nd, although the purpose of the Amendment
Report is to provide guidance on easement amendments, and not easement
terminations, the report instructs that tax-deductible conservation easements can
be extinguished by the holder only through a judicial proceeding and upon a
Pnding that continued use of the encumbered land for conservation purposes has
become Oimpossible or impractical,O and to the extent an amendment amounts to
an extinguishment, the land trust must satisfy these requiféecdsdingly,

the aggressive approach to the amendment and termination of conservation
easements advocatedlive End of Perpetuiyinconsistent not only with the

law governing restricted charitable gifts, but also with the land trust communityOs
longstanding position with regard to amendments and terminations.

3. Accounting Practices

The End of Perpetuinertion that government entities and land trusts
are free to amend or terminate the conservation easements they hold Oon their
ownO and as they may Osee btO is also inconsistent with the manner in which
many land trusts account for the easements they acquire. Many land trusts record
the easements they acquire on their books as having a Ozero valueO because they
recognize that they are not free to sell, trade, release, extinguish, or otherwise
dispose of such easements in whole or in part (except for transfers made to a
government entity or land trust that agrees to continue to enforce the edsement).
Indeed, most land trusts view the conservation easements they acquire as net
liabilities due to the costs associated with monitoring and enforcing the easements
in perpetuity. As one commentator notes

the typical conservation easement . . . furnish[es] little or no
measurable benebt to the donee. . . . [Ilndeed, most nonprobt
easement managers are all too aware that monitoring and

% |d. at 32. This principle Oprotects the land trust against claims of fraudulent solicitation and
violation of the terms of the donation of the easement or funds to acquire the elasan@dt.O
The Amendment Report warns O[lJand trusts become bound by obligations to easement donors,
grantors, and funders as part of the donation prddeas£3.

571d. at 23.

58 |d. at 24 and n. 7 (explaining that O[s]igniPcant amendments may be viewed as partial
extinguishments@ee also infrotes 302D306 and accompanying text (explaining the-require
ments that must be met to qualify for a federal charitable income deduction upon the donation of
a conservation easement).

% See, e.®2005 (NSERATION EaseMENT HanbBoOK, supranote 26, at 67 (OSince a typical
conservation easement . . . has no measurable value to the holder, many nonprobts use the Ozero-
valueO approach when recording the easement on their books.O).
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enforcement of easement obligations create net balance sheet
liabilities. . . . From the doneeOs perspective, then, the donated
silk purse is transformed, at the moment of conveyance, into a
sowQs ear destined for perpetuét care.

This zero value phenomenon s, of course, not particular to conservation easement
Any property donated to a government entity or charitable organization to be used
be used for a specibc public or charitable purpose (i.e., as a restricted charitab
gift) has a reduced or perhaps even zero value from the holderOs perspective bec
it cannot be freely sold or exchartged.

The End of Perpetuititimately acknowledges that Othere is likely to be
sufbcient legal basisO for applying charitable trust principles to conservatior
easements conveyed as charitablé Jifts. article nonetheless suggests that
courts create a special judicial exemption from the application of charitable trust
principles for this particular form of restricted charitable gift. The arguments
offered in support of this suggestion are, however, unconvincing and based on al
incorrect analysis of both the relevant facts and the relevant law. To set the recor
straight, and to help ensure that the development of the law and policy in this aree
is not inBuenced by an incorrect analysis of the facts or the law, Part Il explains
the Raws in each ©he End of Perpetuity@sments. Part Il also examines the
policies underlying the well-settled role of state attorneys general and the courts i
supervising the administration of restricted charitable gifts and charitable trusts,
and explains how such supervision can and should operate to protect the public
interest and investment in conservation easements. Part |1l takes a short detou
to discuss the problems with proposals to change state law to permit politically-
appointed state boards to authorize the substantial modibcation or termination of
conservation easements. Part IV then provides a brief summary and conclusion.

6 William T. Hutton, Easements as Public Support: The OZero-ValueQ ind@@ach
CoNserRwTION EASEMENT HANDBOOK, Supranote 21, at 135D36.

51 For example, land donated to a government entity or charitable organization to be used as
a public park or nature preserve has a reduced value from the holderOs perspective because it ca
be freely sold or exchanged and it must be maintained. This phenomenon is discussed in Nancy A
McLaughlin,Condemning Conservation Easements: Protecting the Public Interest and Investmen
ConservatiodlU.C.Davis. L. Rev. 1897, 1939D42 (2008) [hereina@endemning Conservation
Easemeht§he article explains that, when such land is condemned so that it can be put to a
different public use, the entity or organization holding the land on behalf of the public is generally
entitled to compensation based on the value of the land as if it were not subject to the use restrictior
(i.e., based on its unrestricted value), but that such value lies dormant and inaccessible by the entit
or organization until the restriction is lifted in the context of a condemnatjqoregroceeding.
The article also explains that the entity or organization must generally use the compensation to
accomplish similar charitable purposes in some other manner or location.

52 The End of Perpetugtypranote 4, at 62See also infrate 312 and accompanying text.
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Il. ADDRESSINGTHE ARGUMENTSIN THE END OF PERPETUITY
A. Intention to Create a Charitable Trust

The End of Perpetugtyserts that a Ohurdle to bPnding that the conveyance
of a conservation easement creates a charitable trust is the requirement that for a
trust to exist there must be a clear intention on the part of the putative settlor to
create a trust*he article cites to the Uniform Trust Code (sometimes referred
to hereinafter as the UTC), which provides that a trust is created only if O[t]he
settlor indicates an intention to create the tt$h® article then concludes
O[t]he notion that the conservation easement that they have negotiated with a
specibc land trust constitutes a trust the benebciaries of which are the general
public would be startling to many easement dofigks.@iscussed beldie
End of Perpetuity@alysis of this issue is inconsistent with the law governing the
creation of charitable trusts, the facts surrounding the creation of conservation
easements, and the specibc language of conservation easement deeds. Landowners
who convey conservation easements to government entities and land trusts as
charitable gifts clearly manifest the intent needed to create a charitable trust or its
functional equivalent.

It is well-settled that no magical incantation, such as use of the word OtrustO
or Otrustee,O is required to create &°thudeed, the settlor need not even
understand precisely what a trust is. All that is required to create a trust is an

&3 d. at 60. Another OhurdleO to wilicl End of Perpetuitfiers is the requirement that the
court determine that the donor had a general charitable lidtet59D60. Characterizing the
requirement of general charitable intent as a hurdle to the creation of a charitable trust is improper.
A charitable trust can be created whether the donor has a specibc or a general chafd]e intent.
e.g.Nancy A. McLaughlinRethinking the Perpetual Nature of Conservation E&ehhents
EnvTL. L. Rev. 421, 478D80 (2005) [hereinafiRethinking the Perpetual Nature of Conservation
Easemeht&xplaining that the donor of a restricted charitable gift or charitable trust can have
either a specibc or a general charitable intent, and that such intent is relevant only when applying
the doctrine oty preand only in some jurisdictionSge also infirart 11.D.1.c.(2) (discussing the
doctrine oty pres

8 The End of Perpetuypranote 4, at 61 (citing TC & 402(a)(2) anilVyo. SraT. AnN.

1 4-10-403(a)(2) (2007)). The UTC was approved by NCCUSL in 2000 and has since been adopted
in twenty-one states, including WyomiggeNatOl Conf. of CommOrs on Uniform State Laws,
Uniform Trust Code, www.nccusl.org/Update/uniformact_factsheets/uniformacts-fs-utc2000.asp
(last visited Nov. 20, 2008) (listing the following as having adopted the UTC: Alabama, Arizona,
Arkansas, Florida, Kansas, Maine, Missouri, Nebraska, New Hampshire, New Mexico, North
Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, Tennessee, Utah, Virginia,
Wyoming, and the District of Columbia).

% The End of Perpetuity, smota 4, at 61.

% Tinkham v. Town of Mattapoisett, 22 Mass. L. Rep. 635 (286& plSsoTT & FRATCHER,
supranote 12, 1 351 (OThe settlor need not . . . use any particular language in showing his intention
to create a charitable trust; he need not use the word Otrustd or BtasIeREIOER ET AL.,
WiLLs, TRusTS AND EsTates 498 (7th ed. 2005) (ONo particular form of words is necessary to create
a trust. The wordsustor trustemeed not be used.O) (emphasis in original).
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intention to create a bduciary relationship in which one person holds a property
interest subject to an equitable obligation to keep or use that interest for the
benebt of anoth&rAs explained in a leading treatise on trust law

an express trust may arise even though the parties in their own
minds did not intend to create a trust. . . . An express trust may
be created even though the parties do not call it a trust, and even
though they do not understand precisely what a trust is; it is
sufpcient if what they appear to have in mind is in its essentials
what the courts mean when they speak of &trust.

... The question in each case is whether the settlor manifested
an intention to create the kind of relationship that to lawyers is
known as a trust, that is to say, whether the settlor manifested
an intention to impose upon himself or upon a transferee of
the property equitable duties to deal with the property for the
benebt of another persdn.

In explaining = 402(a)(2) of the Uniform Trust Code, which provides that a
trust is created only if Othe settlor indicates an intention to create the trust,O the
drafters of the UTC refer to & 23 of the Restatement (Second) of Trusts (1959)
and = 13 of the Restatement (Third) of Trusts (Tentative Draft No. 1, approved
1996), both of which incorporate the foregoing well-settled understanding of the
intent needed to create a trst.

Section 23 of the Restatement (Second) of Trusts provides O[a] trust is create
only if the settlor properly manifests an intention to create &‘tarsd,the

7 GEORGE G. BOGERT ET AL., THE Law oF TRusTsAND TRusTeEEsE 1 (West 2007)see also
ScottiOs Drive In Restaurants, Inc. v. Mile High-Dart In Corp., 526 P.2d 1193, 1196 (Wyo. 1974).

% ScoTT & FRATCHER, supranote 12, o 2.8.

|d. o 24.See also, eljng v. Richardson, 136 F.2d 849, 857 (4th Cir. 1943) (OWe attach no

importance to the fact that technical language creating a trust was not used. . . . Technical languag
is not required. A trust arises when property is given to one with the direction that it be used and
applied for the benept of another.0); Chattowah Open Land Trust v. Jones, 636 S.E.2d 523, 524D2¢
(Ga. 2006) (holding that the devise of decedentOs home and surrounding acreage to a land trust f
the purpose of maintaining the property in perpetuity exclusively for conservation purposes within
the meaning of Internal Revenue Code & 170(h) Ounambiguously created a charitable trustO and tf
decedentOs failure to use the terms OtrustO and OtrusteeO did not alter the outcome because the
use of those terms is not required to establish a trust); Lux v. Lux, 288 A.2d 701, 704 (R.l. 1972)
(Oltis an elementary proposition of law that a trust is created when legall title to property is held by
one person for the benebt of another.O).

0 Sed®JTC, supranote 15, & 402 cmt.
"L RESRTEMENT (SECOND) OF TRUSTS Supranote 12, o 23.
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comments to that section explain O[i]t is immaterial whether or not the settlor
knows that the intended relationship is called a trust, and whether or not he
knows the precise characteristics of the relationship which is called?a trust.O
With regard to the intention needed to create a charitable trust in particular,

a 351 of the Restatement (Second) of Trusts provides that the rule is the same as
that applicable to private trusts in & 28d adds ONo particular form of words

or conduct is necessary for the manifestation of intention to create a charitable
trust. . . . A charitable trust may be created although the settlor does not use the
word OtrustO or Otrugtee.00

Section 13 of the Restatement (Third) of Trusts (Tentative Draft No. 1,
approved 1996) similarly provides O[a] trust is created only if the settlor properly
manifests an intention to create a trust relation8rip@the comments to
that section explain O[i]t is immaterial whether or not the settlor knows that the
intended relationship is called a trust, and whether or not the settlor knows the
precise characteristics of a trust relationéhifm@over, the comments to @ 28
of the Restatement (Third) of Trusts (2003) provide specibc guidance on the type
of conveyance that creates a charitable trust. As noted in the Introduction, the
Restatement explains that, while an outright devise or donation to a charitable
institution to be used for its general purposes is charitable but does not create a
trust, a disposition to such an institution for a specibc charitable purpose, such as
to support medical research on a particular disease or establish a scholarship fund
in a certain beld of study, creates a charitable trust of which the institution is the
trustee?’

Moreover, the drafters of the Uniform Trust Code specibcally contemplated
that the conveyance of a conservation easement Owill frequently create a
charitable trust.O The UTC and WyomingOs version of the UTC both provide
that the section of the UTC that allows for the modibcation or termination
of certain uneconomic trusts Odoes not apply to an easement for conservation
or preservationONthereby implying that other UTC sections do apply to such
easements in appropriate circumstdhicetheir commentary, the UTC drafters
conbrm this interpretation, explaining:

2|d. o 23 cmt. a.
7|d.= 351 cmt. a.
7|d. a 351 cmt. b.

" ReswreMENT (THIRD) oF TrusTsa 13 (Tentative Draft No. 1, April 5, 1996). This same
language is included in the Pnal version of the Restatement (Third) 6EEestsENT (THIRD)
oF TrRusTs supranote 11, = 13.

76 ResmremENT (THIRD) oF TrusTs@ 13 cmt. a (Tentative Draft No. 1 1996). This same
language is included in the bnal version of the Restatement (Third) GEER&SENT (THIRD)
oF TRusTs supranote 11, & 13 cmt. a.

" ResTeMENT (THIRD) OoF TRUsSTS supranote 11, @ 28 cmt. a.

8 SedJTC, supranote 15, o 414(dWWvo. Srat. Ann. & 4-10-415(c) (2008).
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Even though not accompanied by the usual trappings of a
trust, the creation and transfer of an easement for conservation
or preservation will frequently create a charitable trust. The
organization to whom the easement was conveyed will be deemed
to be acting as trustee of what will ostensibly appear to be a
contractual or property arrangement. Because of the bduciary
obligation imposed, the termination or substantial modibcation

of the easement by the OtrusteeO could constitute a breach of
trust.®

As with the comments to any Uniform Act, these comments to the UTC should
be relied upon as a guide in interpreting the act so as to achieve uniformity amonc
the states that enactit.

Accordingly, the question of whether the conveyance of a conservation
easement creates a charitable trust does not turn on the presence or absence of
word OtrustO or OtrusteeO in the deed of conveyance (most conservation easer
deeds do not contain those words). Also irrelevant is the fact that the easemer
donor may not have known that the intended relationship is called a trust. All that
is required is what is present in any charitable donation of a perpetual conservatiol
easement: the donation of property (the easement) to a government entity or
charitable organization to be used, not for that entityOs or organizationOs gene

®UTC, supranote 15, & 414 cmt. By providing that the conveyance of a conservation easement
will OfrequentlyO create a charitable trust, the drafters of the UTC were leaving open the questiol
of whether perpetual conservation easements not acquired as charitable gifts (i.e., those purchas
with general (unrestricted) funds, exacted as part of development approval processes, or acquire
in the context of mitigation) should be governed by similar equitable principles. E-mail to Nancy
A. McLaughlin from K. King Burnett, member and past president of NCCUSL (Aug. 17, 2008,
10:51am MST) (on ble with authors). For a brief discussion of conservation easements acquired ir
such nondonative contexts,igfa Part I1.J.

0 SedITC, supranote 15, @ 1101 (Oln applying and construing this Uniform Act, consideration
must be given to the need to promote uniformity of the law with respect to its subject matter among
States that enact it.0). As explained by the Connecticut Supreme Court:

Only if the intent of the drafters of a uniform act becomes the intent of the legislature
in adopting it can uniformity be achieved. . . . Otherwise, there would be as many
variations of a uniform act as there are legislatures that adopt it. Such a situation
would completely thwart the purpose of uniform laws.

Yale University v. Blumenthal, 621 A.2d 1304, 1307 (Conn. 1988Rl4dT C, supranote 15,

o 106 cmt. (explaining that the statutory text of the UTC is supplemented by the Comments thereto,
Owhich, like the Comments to any Uniform Act, may be relied on as a guide for interpretationO).
WyomingOs version of the UTC is similarly intended to be applied and construed so as to make th
law uniform among that states that adoBe&\Vyo. Srar. AN, & 4-10-1101 (2007) (OIn applying

and construing this act, consideration shall be given to the need to promote uniformity of the law
with respect to its subject matter among states that enaetita@d)fvo. Srar. Ann. © 8-1-103(a)

(vii) (2008) (OAny uniform act shall be interpreted and construed to effectuate its general purpose tc
make uniform the law of those states which enact it.O).
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purposes, but for a specibc charitable purposeNthe protection of the particular
land encumbered by the easement for the conservation purposes specibed in the
deed of conveyance in perpetuity. As explained in the Restatement (Third) of
Trusts, the Uniform Trust Code, and the Uniform Conservation Easement Act
(discussed in Part I1.B below), this type of conveyance creates a charitable trust
of which the holder of the easement should be deemed to be acting as trustee.
And even in those jurisdictions where such gifts are not technically referred to
as charitable trusts, the substantive principles governing the administration of
charitable trusts, including the doctrineyopreshould nonetheless agply.

The End of Perpetuiéglsrtion that conservation easement donors would be
OstartledO to learn that their easements are effectively held in trust for the benebt
of the public is also unsupportable. First, it can be assumed that landowners
donating conservation easements to government entities or land trusts in exchange
for sizable federal and state charitable income tax deductions understand that
they are making charitable gifts intended to benebt the public. Most conservation
easement deeds expressly state that the conveyance of the easement is intended
to benebt the publf€¢ and it can be assumed that easement donors understand
that the generous tax benebts they receive are in exchange for the benebts their
easements are intended to provide to the public. In fact, in a later section of the
article,The End of Perpetuitknowledges OClearly, the grantor of [a conservation
easement] intends that the [easement] be used . . . for the benebt of the public (if
any intent to gain tax benebts is part of the donorOs moti¥ation).O

81 See suprote 12 and accompanying text (explaining that, regardless of how gifts made
to government entities or charitable organizations to be used for specibc charitable purposes are
characterizedNas charitable trusts, implied trusts, quasi-trusts, restricted charitable gifts, or public
trustsNthe substantive rules governing the administration of charitable trusts generally apply). The
analysis in this section is not limited to, or dependent upon, a conservation easement being granted
in perpetuity. A landowner who makes a charitable gift of a conservation easement to a government
entity or land trust for the purpose of protecting the particular land encumbered by the easement
for a specibed term, such as thirty years, should also be viewed as having created a charitable trust or
the functional equivalent thereof. In such case, there similarly would be a donation of property (the
term easement) to a government entity or charitable organization to be used, not for that entityOs or
organization®s general purposes, but for a specibc charitable purpose. Accordingly, in such case the
holder should be deemed to be acting as trustee of the easement for the specibed term, and should
be required to administer and enforce the easement in accordance with its stated terms and purpose
for the duration of the term.

82 For example, the conservation easement involietsprovides:

The Ranch contains substantial ranching, agricultural, natural, wildlife, wildlife
habitat, ecological, scenic, aesthetics, and recreational values . . . of great importance
to the residents, guests, ranch guests, and visitors of Johnson County, and the people
of Wyoming, and its protection will yield a signibcant public benebpt.

Lowham Easemestpranote 8, at 1.

8 The End of Perpetuity, suymi@ 4, at 73D74. Even absent the receipt of tax benebts it can
be assumed that a landowner who donates a conservation easement to a charitable organization or
government entity understands that the easement will be held and enforced for the benebpt of the
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It can also be assumed that a landowner who donates a conservation easeme
for the express purpose of protecting a particular parcel of land from developmen
and other environmentally harmful uses believes that the donee will administer
the easement in accordance with its stated purpose and other carefully negotiate
terms® This belief is reinforced by the representations made to easement grantor:
regarding the nature of a perpetual conservation easement (e.g., Othe restrictio
of the easement stay with the land forever,O Othe land trust has the obligation 1
enforce the terms of the easement in perpetuity,O and a conservation easeme
assures that cherished land Owill always be protegtetide End of Perpetuity
acknowledges OClearly, the grantor of [a conservation easement] intends that tr
[easement] be used in a certain way (i.e., according to the typically elaborate
provisions of the easement document}® Ac€drdingly, what would be startling
to conservation easement donors is not that the donee government entity or lanc
trust effectively holds the easements it acquires in trust for the benebt of the
public and, thus, may agree to terminate such easements only with court approva
obtained in &y preproceedingNas is contemplated by federal t&kdad set
forth in many conservation easement deeds in an§f &ather, what would be

public. See, e.glpwn of Cody v. Buffalo Bill Memorial AssOn, 196 P.2d 369, 377 (Wyo. 1948)
(noting that Othe very nature of a charitable corporation indicates that its property is intended to be
administered for the benebpt of others than the corporation itself. It is of its essence to do so for the
benebt of the public or a part thereof O). The same can be said of government entities, which exis
to serve the public. It can also be assumed that a landowner who sells a conservation easement
a government entity or charitable organization understands that the easement is being purchase
with public or charitable funds by such entity or organization because the easement is intended to
provide benebpts to the public.

84 Karin F. Marchetti, co-author of the 2005 edition of the Conservation Easement Handbook
and General Counsel of the Maine Coast Heritage Trust, explains

it is unlikely that a conservation easement was granted with the expectation that
the land trust might at its pleasure dispose of the easement and apply the proceeds
to its general conservation purposes, as with trade lands. It is impléipétuzal
easement that the purposes of thetggfpreservation of that particular parcel of land,

will be honored barring unforeseeable or extremely improbable circumstances.

Karin F. MarchettiPlanning and Managing Conservation Easements: The Legal37e(®géctive
20, 2000) (on ble with authors) (second emphasis added).

8 See supnmtes 36 & 38 and accompanying 8e&e also generally fgitd.B.1 (discussing
the representations made to easement grantors regarding the nature of perpetual conservatio
easements).

8 The End of Perpetuity, smota 4, at 73D74.
87 See infraote 304 and accompanying text.

8 See, e.d.pwham Easemesipranote 8, at 9 (providing O[t]he Grantor wishes to express
again its intent that this Easement be maintained in perpetuity for the purposes expressed herein
However, if . . . a Pnal binding non-appealable judicial determination is made that continuation of
this Easement is impossible . . . then Grantor and Grantee, with the approval of the Court, may agree
to transfer their respective interests in the Ranch198®NSERATION EASEMENT HANDBOOK,
supranote 21, at 160 (providing, in its Model Conservation Easement, O[i]f circumstances arise in
the future such as render the purpose of this Easement impossible to accomplish, this Easement c:
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startling is that the donee might later take the position that it is free to agree with
subsequent owners of the land to liquidate such easements, in whole or in part, as
it may see bt to fund other land protection activities or add to its operating budget
or stewardship endowment. In other words, what would be startling to easement
donors is that a government entity or land trust might take the position that the
perpetual conservation easements it holds are fungible or liquid assets.

Whether a conservation easement is interpreted using the rules of construction
applicable to charitable trusts, to deeds, to contracts, or (as would be appropriate)
a combination thereof, the universal rule is that the partiesO intent must generally
be ascertained from the language of the instrumeritNesadf virtually all
conservation easement deeds manifest a clear intent to protect the particular land
encumbered by the easement for the conservation purposes specibed in the deed,
generally in perpetuity. The stated purpose of a conservation éaasmwetitas

only be terminated or extinguished, whether in whole or in part, by judicial proceedings in a court
of competent jurisdiction . . .@005 GNseRATION EasemENT HANDBOOK, supranote 26, at 375

(providing, in its sample conservation easement provisions, Oshould [this Conservation Easement]
be extinguished, which may be accomplished only by judicial proceedings . . .O).

8 Many conservation easement deeds contain an Qintegration clause,O providing that the deed
sets forth the entire agreement of the parties and supersedes all prior discussions, negotiations,
understandings or agreements relating to the easeesere.gl988 CONSERWATION EASEMENT
HanpBook, supranote 21, at 162 (including an integration clause in its Model Conservation
Easement)2005 (ONserwTioN EasemENT HanDBOOK, supranote 26, at 379 (including an
integration clause in its sample conservation easement prosésicasy, eack Springs &

Timber, Inc., v. Lore, 75 P.3d 614, 619D20 (Wyo. 2003) (OOThe rules of construction of a trust
agreement are simple. A trust agreement is governed by the plain meaning contained in the four
corners of the document.© . . . The courts strive to ascertain and effect the intent of the settlor,
but parole evidence may not be considered Owhere there is no ambiguity and the language of a
declaration of trust is clear and plainly susceptible to only one construction . . . .00); Kerper v.
Kerper, 780 P.2d 923, 934 (Wyo. 1989) (explaining that, pursuant to O[e]stablished contract law
of Wyoming . . . [tlhe intent of the parties to a clear and unambiguous written agreement will be
derived from the entire writing and determined as a matter of law. . . . Extrinsic evidence will not be
used to contradict the plain meaning of a clear and unambiguous written agreementQ); First NatOl
Bank & Trust Co. v. Brimmer, 504 P.2d 1367, 1369 (Wyo. 1973) (Oln construing a trust agreement
the intention of the settlor must govern and if possible be ascertained from the trust instrument.
Every word is to be given effect if it does not defeat the general purpose.O).

° See, e.d.owham Easemerdupranote 8, at 2 (Olt is the purpose of this Easement to
preserve and protect in perpetuity the natural, agricultural, ecological, wildlife habitat, open space,
scenic and aesthetic features and values of the RE98S @O)serwTION EASEMENT HANDBOOK,
supranote 21, at 157 (providing, in its Model Conservation Easement, O[ilt is the purpose of this
Easement to assure that the Property will be retained forever [predominangyg.inniggural,
scenic, historic, agricultural, forested, and/or opeorgftoe and to prevent any use of the
Property that will signibPcantly impair or interfere with the conservation values of the Property.O)
(second and third alterations and emphasis in origi@B)NSERATION EASEMENT HANDBOOK,
supranote 26, at 318019 (providing, as the Purpose Statement to be included in conservation
easement deeds, O[t]he purpose of this Conservation Easement is to forever conserve the Protected
Property for the following conservation purposes: . . . [and] Grantor and Holder intend that this
Conservation Easement will conPne the use of the Protected Property to activities that are consistent
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the detailed provisions specifying the conservation values of the encumbered lan
and the activities permitted and prohibited on that®lgmrvide compelling
evidence of the partiesO intent to ptbiidand, and not to provide the holder

with a fungible or liquid asset. When such intent is clearly expressed in a document
evidence purporting to show a contrary intent should not be admissible. Thus, a
donee, years after the donor has died or sold the encumbered land, should not b
heard to say that the donor did not actually intend to protect the land as specibed
in the easement deed, and instead intended to grant the donee a fungible or liquic
asset?

Government entities and land trusts could, of course, negotiate for freely
terminable conservation easements, which would grant them the discretion to
agree to modify or terminate the easements, in whole or in part, as they may se
bt from time to time in the accomplishment of their general public or charitable
mission§? The donation of such an easement would not create a charitable trust
because it would constitute an Ooutright . . . donation to a . . . charitable institution
.. . to be used for its general purposes*Wheéther Congress would be willing
to grant tax incentives for the donation of such freely terminable edsements,

with the Purposes of this Conservation Easement and will prohibit and prevent any use of the
Protected Property that will materially impair or interfere with the Protected Conservation Values
of the Protected PropertyO).

9 For examples of the detailed provisions included in conservation easement deeds, see, €.¢
Lowham Easemestipranote 8, at 1D1@;988 GoNsERWTION EASEMENT HANDBOOK, supranote
21, at 15662005 NsSERWTION EASEMENT HANDBOOK, Supranote 26, at 317D84.

°2The Land Trust Alliance®s Amendment Report provides the following guidance to land trusts
O[w]ith a well-drafted easement, there is no need to look beyond the easement itself and the cle:
import of its words. At the time the easement is signed, the intent of alhphutieg the land
trustshould be expressed fully and clearly in the written easefdeAnt2ndment Repstipra
note 44, at 43 (emphasis added).

% Such terminable easements would be valid and enforceable property interests under mos|
easement-enabling statutes because most such statutes do not require that conservation easeme
be perpetuaBee, e.dJCEA supranote 14, o 2(c) (O[A] conservation easement is unlimited in
duration unless the instrument creating it otherwise providésCGiar. Ann. & 34-1-202(c)

(2008) (same)See also Perpetuity and Beyondnstgri8, at 707D12 (discussing terminable
conservation easements). Even in the few jurisdictions where the easement-enabling statute valida
only perpetual conservation easements, terminable conservation easements could be created if th
were held appurtenant to a small anchor parcel or recognized under the corBeeitdaw07

n.117.

9 SedResmTEMENT (THIRD) OF TRUSTS supranote 11, @ 28 cmt. &f. Perpetuity and Beyond,
supranote 18, at 71112 (explaining that, similar to the deaccessioning of unrestricted gifts of
artwork from a museum®s collection, the substantial modibcation or termination of a terminable
conservation easement that is providing signibPcant benebpts to the public could be controversial).

% See infrmotes 347 and 348 and accompanying text (explaining that Congress intended
to subsidize the acquisition of conservation easements only if such easements protect unique c
otherwise signibcant land areas or structures in perpetuity, and Congress anticipated that the nee
to substantially modify or terminate such easements would be rare).
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and whether landowners would be willing to donate such easements, are open
questions. CongressOs decision to limit federal tax incentives to the donation of
expressly perpetual conservation easements was not irrational, however, given
that a system that would allow government and nonprobt holders to substantially
modify or terminate tax-deductible easements as they might see bt from time to
time would be vulnerable to manipulation, error, and #dusealso doubtful

that conservation easement donors would be willing to grant government or land
trust holders such broad modibcation and termination diséfetion.

In sum, the notion that land trusts or government entities are free to
substantially modify or terminate the perpetual conservation easements they
hold Oon their ownO and as they may Osee btO is contrary to state law governing
the administration of charitable gifts conveyed for specibc charitable purposes.
All entities and organizations that solicit and accept such gifts are required to
administer them in accordance with their stated terms and purposes pursuant
to charitable trust or similar equitable principles, and there is nothing about the
particular character or condition of conservation easements or land trusts that
suggests that either should be exempted from these principles. The status of a
conservation easement as a partial interest in real property does not prevent it
from being held in trust for the benebt of the ptlimreover, any charitable

% Hicks v. Dowillustrates the manipulation, error, and abuse that could occur if government
and nonprobt holders of tax-deductible conservation easements were permitted to simply agree with
the owners of the encumbered land to substantially modify or terminate those easements (i.e., without
oversight by those charged with protecting the public interest and investment in charitable assets).
See supmdte 3. For other examplesisfranotes 1319143 and accompanying text (describing the
Myrtle Grove controversy) aimdra note 237 (describing the Wal-Mart controveBsg.also infra
note 310, in which one of the principal authors of the Treasury Regulations interpreting Internal
Revenue Code @ 170(h) explains Othe decision to terminate [a conservation easement] should not be
made solely by interested parties. With the decision-making process pushed into a court of law, the
legal tension created by such judicial review will generally tend to create a fair result.O

9 See supiart 1.B.1 (explaining that many landowners donate conservation easements in
large part because of a personal attachment to the particular land encumbered by the easement and
a desire to séleatland permanently preserved). Even in the purchase context it is not clear that
landowners would be willing to grant holders such broad modibcation or termination discretion.
See2005 (bNserRwTION EAsemENT HanDBOOK, supranote 26, at 15917 (OA landowner survey
conducted in three northern California countiesNwhere many easements are purchasedNfound
that landowners participating in easement programs appreciated not only the cash infusion, but also
that their land would be preserved for continuing farming and open space use.O).

% SedResTEMENT (THIRD) OF TRUSTS supranote 11, & 40 (O[A] trustee may hold in trust
anyinterest iranytype of property.0) (emphasis aditea)40 cmt. b. (OSubject to requirements
of lawful purpose and administration . . ., no policy of the trust law restricts the types of property
interests a trustee may hold in that Pduciary capacity.O). Interests in real property for life or for a
term of years, reversionary interests, executory interests, remainders (whether contingent, vested,
or vested subject to being divested), interests held in co-ownership, and even a right to enforce a
restrictive covenant can be the subject matter of &5westl.GEorce G. BoGERT ET AL., THE
Law or TrusTsanD TrusTEEs® 112(West 2008). The status of a conservation easement as a partial
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organization could make the same complaints about the application of charitable
trust principles as are made on behalf of land triiss End of Perpetbitiiat

the doctrines of administrative deviation@ngdresas well as attorney general

and court oversight, are inconvenient, costly, and time con¥umiaeed,

many museums, universities, and social welfare, religious, or other charitable
organizations might prefer to be able to solicit large donations by promising to
abide by the stated terms and purposes of the gifts in perpetuity, but then have
the freedom to later alter the terms and purposes of the gifts as they see bt, ar
without regard to the intent of the donor or the inconvenience of state attorney
general or court oversight. Such is not the law, however, nor should it be, as it
would likely result in a signibcant decline in charitable giving to the detriment
of the public. As explained by the forty-bve states that FEedceorief in
Madiganthe fraudulent solicitation cad¥e:

Charitable contributions represent a signibcant public resource.
They promote a wide range of important initiatives in areas such
as medical and scientibc research, social services, public health,
education, the environment, civil rights, and legal aid. Yet these
initiatives cannot succeed without popular support, and such
support will come only where the public trusts that its donations
will be used for purposes that donors intend to sponsor and are
led to believe their donations will in fact spdfisor.

interest in real property does mean that the owner of the encumbered land would be a necessar
party to any administrative deviatiortyipreaction. However, while this complicates, it should

not negate the application of charitable trust principles to donated easements since all manner o
partial interests in property can be held in trust despite the possibility of similar complications.

% See The End of Perpetuity, sofgal, at 66 (complaining that application of the doctrine of
cy pre® conservation easements Owill complicate the enforcement of easements because enforcem
may involve multiple parties and the attendant increase in the time and cost of litihati&iO);
(complaining that litigation is Ocostly and time consumingO). As explained in iRée, i
to a misunderstanding of the l@lwe End of Perpetustgnibcantly overstates the extent to which
holders of conservation easements would be required to seek court approval to amend easements
manners consistent with their stated purposes.

100 See suprte 46 and accompanying text (discub&aatigan.

101 Amici Brief of Fla. Attorney Gen. et al., Madigan v. Telemarketing Assocs., 2001 U.S. Briefs
1806, 2002 U.S. S. Ct. Briefs LEXIS 734, at 2 (Dec. 24, 2002). According to a recent nationwide
survey by Zogby International, (i) 97 percent of the respondents said they consider it a Overy(
or OsomewhatO serious matter if charities are spending money donated to them on unauthorize
projects, while 78.7 percent said they would OdebnitelyO or OprobablyO stop giving to any nonpro
organization that accepts contributions for one purpose and uses the money for another, (ii) 72.4
percent said that, when a nonprobt organization uses money Ofor a purpose other than the on
for which it was given,0 the managers of the recipient organization Oshould be held legally o
criminally liable for actlng in a fraudulent manner,O and (i) 97.4 percent said that respectlng a
donorOs wishes was OveryO or OsomewhatO important to the Oethical governanceO of a non
Public will Punish Nonprobts that Misuse Designated Grants, New Zogby $uieyg.Fibds
2005) (on ble with authors) (explaining the results of the survey commissioned by the plaintiffs in
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B. Charitable Trust Law, Property Law, and the Myth of the Two-Party
Contract

In support of its suggestion that charitable gifts of conservation easements
be exempted from the rules that apply to all other charitable gifts made for
specibc purposd@$e End of Perpetuasserts Othe doctrineyopreapplies to
the law governing charitable trusts, which makes the doctrine part of the law of
trusts. Conservation easements are governed by the law pertaining to easements,
which is property law?OThis assertion is not grounded on a careful analysis of
the law. First, as previously discussed, charitable trust principles (including the
doctrine ofcy pregsapply to gifts made to government entities and charitable
organizations to be used for specibc charitable purposes as well as to formally
designated charitable truét$Second, fee title to land, being the quintessential
form of property and, thus, obviously governed by property law, is not thereby
removed from the overlapping law governing charitable trusts. Rather, gifts of
fee title to land to a government entity or charitable organization to be used for
a specibc charitable purpose (such as the site of a hospital, library, public park,
or memorial) are subject to both propertydadcharitable trust law, and the
case law applying charitable trust principles to the administration of such gifts
is voluminou&* In one recent example, the Georgia Supreme Court held that

the Robertson v. Princeton University c&s®.alstohn HechingeBig-Money Donors Move to

Curb CollegesO Discretion to SpenWGifSr. J, Sept. 18, 2007, at B1 (explaining that, upset

by the apparent disregard for donor intent on the part of many colleges and universities, several
philanthropistsNincluding the billionaire founder of Home Depot Inc.Nare launching a nonprobt

that will advise donors on how to attach legally enforceable restrictions to their gifts).

192 The End of Perpetuity, smote 4, at 59.
108 See suprtes 11 and 12 and accompanying text.

104 See, e.g=state of Zahn, 93 Cal. Rptr. 810 (Cal. Ct. App. 1971) (applying the doctrine of
cy pre® bequests of real property to be used for specibc charitable purposes when neither of the
parcels was suitable for carrying out the testatrixOs declared intention at her death); Blumenthal v.
White, 683 A.2d 410 (Conn. 1996) (applying charitable trust principles to a cityOs proposed transfer
of land that had been donated to the city to be used as a public park); Village of Hinsdale v. Chicago
City Missionary SocQOy, 30 N.E.2d 657 (Ill. 1940) (applying charitable trust principles to a villageOs
sale of lots that had been donated to the village for the purpose of constructing a library); Cohen v.
City of Lynn, 598 N.E.2d 682 (Mass. App. Ct. 1992) (applying charitable trust principles to declare
null and void a cityOs conveyance to a developer of land that had been conveyed to the city to be
used forever for park purposes); Tinkham v. Town of Mattapoisett, 22 Mass. L. Rptr. 635 (2007)
(applying charitable trust principles to invalidate a townOs attempt to convey property received as
a gift to be used for conservation purposes to a developer in exchange for other property); State v.
Rand, 366 A.2d 183 (Me. 1976) (applying charitable trust principles to a cityOs use of the proceeds
from the condemnation of land that had been donated to the city to be used as pullicepark);
Neher, 18 N.E.2d 625 (N.Y. 1939) (applying charitable trust principles to a villageOs proposed use
of a homestead that had been devised to the village to be used as a hospital and as a memorial to the
textratixOs husband); Town of Cody v. Buffalo Bill MemOl AssOn, 196 P.2d 369 (Wyo. 1948) (applying
charitable trust principles to void a charitable associationOs transfer of land that had been donated to
the association to be used to memorialize the memory of Buffalo Bill).
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a devise of a testatorOs residence and surrounding acreage to a land trust for

purpose of maintaining the property in perpetuity exclusively for conservation

purposes within the meaning of Internal Revenue Code = 170(h) Ounambiguously
created a charitable trust,0 and the land trust was therefore not entitled to receiv
the property outright as it Ovociferously conteffed.O

As Professor McLaughlin explained in a previous article:

Those who argue that donated perpetual conservation easements
can be modibed or terminated in the same manner as other
easementsNi.e., by agreement of the holder of the easement
and the owner of the encumbered land . . . Nare viewing
such easements solely through a real property law prism, and
ignoring the fact that such easements are also charitable gifts
made for a specibc charitable purpose. Whenever any interest
in real property, whether it be fee title to land or a conservation
easement, is donated to a municipality or charity for a specibc
charitable purpose, both state real property law and state charitable
trust law should apply. State real property law prescribes the
procedural mechanisms by which real property interests can be
transferred and, in the case of easements, modiPed or terminated.
State charitable trust law governs a doneeOs use and disposition
of property conveyed to it for a specibc charitable purpose.
In other words, although state real property law may provide
that a conservation easement can be modibed or terminated by
agreement of the holder of the easement and the owner of the
encumbered land . . . , the holder of a perpetual conservation
easement, in its capacity as trustee, may not agree to modify or
terminate the easement in contravention of its stated purpose
without Prst obtaining court approval itygregroceedinéf®

The End of Perpetuiigo asserts that Oas easements, conservation easemen
have been seen primarily as two-party contracts,O and cites to an article writte
by Mary Ann King and Sally K. Fairfax in support of this ass&rfitwe. End

105 Chattowah Open Land Trust v. Jones, 636 S.E.2d 523, 525D26 (GeS@0@fgo infra
note 302 and accompanying text (discussing Internal Revenue Code & 170(h)).

1% perpetuity and Beyond, supiea18, at 683. As discussed in detail in PartrifrB,holders
of conservation easements treated as charitable trusts (or the functional equivalent thereof) woul
not be required to obtain court approvalég pregroceeding for amendments that are consistent
with the purpose of a conservation easement. Rather, a holder could agree to such amendmen
pursuant to its express or implied power to amend, or with court approval obtained in a more
Rexible administrative deviation proceeding.

197 The End of Perpetuity, sunmiz 4, at 67 (citing Mary Ann King & Sally K. Faiffamlic
Accountability and Conservation Easements: Learning from the Uniform Conservation Easemen
Debategl6 Nat. ResourcesJd 65 (2006)).
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of Perpetuity®§ance on the King and Fairfax article as support for its argument
that land trusts should be deemed to have the right to modify and terminate the
easements they hold on their own and as they may see bt is ironic given that the
thrust of the King and Fairfax article is a call for greater accountability on the part
of the land trusts. King and Fairfax specibcally provide:

We argue that [conservation easements (OCEsO)] are much
more public than either the [Uniform Conservation Easement
Act (OUCEAQ)] or land trusts often frame them and that the
public nature of CEs warrants more explicit attention to public
accountability than the private ordering system prescribed by
the UCEA!®

Clearly the public interest in CEs is sufbcient to justify efforts to
constrain easement and fee holders from modifying the terms of
the agreement at whlf.

Moreover, although expressing concern about the manner in which charitable trust
principles might apply to conservation easefffeliisg and Fairfax note that
commentators Opresent compelling arguments that application of the charitable

18 Mary Ann King & Sally K. Fairfaublic Accountability and Conservation Easements:
Learning from the Uniform Conservation Easement Act 4BeNatesResources J 65, 67
(2006).

19]d. at 109.

10 n their discussion of charitable trust law, Mary Ann King (a Ph.D. student in the
Department of Environmental Science, Policy and Management at the University of California,
Berkeley) and Sally K. Fairfax (Henry J. Vaux Distinguished Professor of Forest Policy in that
department) make a number of assumptions about the application of charitable trust principles to
conservation easements that are incorrect. They mistakenly assume that charitable trust principles
would require holders of conservation easements to Odisclose fully to the benebciary [in this context,
the public] about transactionsl Gt 107. That is not the caSedrody,supranote 12 (explaining
that a restricted gift does not impose on a corporate charity the trust law procedural requirements
for providing information to benebciaries, although the charity would have to respond to a request
for information from the attorney general). They also mistakenly assume that the dogtrine of
presvould apply to all amendments to conservation easements, including those that are consistent
with the purpose of an easem8etKing & Fairfaxsupranote 108, at 108D09. That also is not
the caseSee infrRart 11.D (discussing a holderOs express and implied powers and the more Rexible
doctrine of administrative deviation). In addition, King and Fairfax do not discuss the interests of
conservation easement donors or the reasons underlying the deference accorded to donor intent
under charitable trust lawNnamely, a deeply rooted tradition of respecting an individualOs right to
control the use and disposition of his or her property and a concern that failing to honor the wishes
of charitable donors would chill future charitable donaieasupreote 101 and accompanying
text (discussing the consequences of disregarding donor intent). They also do not acknowledge that
the Treasury Department has already determined that court oversight in what esseptiady is a
proceeding is the appropriate oversight mechanism for the termination, presumably in whole or
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trust doctrine may be the best and even perhaps the only available viable optiot
for existing easemenis.They also quote one of the NCCUSL commissioners
who participated in the drafting of the Uniform Conservation Easement Act
(sometimes referred to hereinafter as the UCEA), who stated:

The intent . . . was to include principles involving trust and
cy-pres . . . and because under Section 1 a charitable type of
relationship is invoked . . . any court which is going to be

confronted with a modibcation or termination problem has
got to consider not only the law of easements with respect to
modibcation and termination, but also trust implications, such
as cy-pre'd?

The UCEA was approved by NCCUSL in 1981 and has since been adopted
in whole or in substantial part by twenty-four states, including Wyéming.
Although the application of charitable trust principles to conservation easements
was not directly addressed in the UCEA, the act has always contemplated tha
conservation easements are more than simply two-party contracts or property
arrangements. While the UCEA provides that a conservation easement may b
modibPed or terminated Oin the same manner as other edsefhents®y
agreement of the holder of the easement and the owner of the encumbered land
it also conPrms that O[t]his Act does not affect the power of a court to modify

in part, of tax-deductible conservation easerSeetsupreotes 303 and 309 and accompanying

text (discussing the federal tax law extinguishment requirement). King and Fairfax further note that
Ola]n understaffed attorney generalOs offce cannot be counted on to provide the kind of oversig
that land trusts and conservation easements require.O King &#pigizote 108, at 110. As
discussed in Part lliRfra, however, repeated law suits by state attorneys general may be unnecessary
because a credible threat of enforcement alone may both discourage holders from agreeing t
inappropriate modibcations or terminations and reduce the incidence of landowner violations and
requests to substantially modify or terminate easements in manners contrary to donor intent and
the public interest. In the end, if correctly interpreted and applied in the conservation easement
context, charitable trust principles will provide precisely the kind of accountability to the public on
the part of land trusts that King and Fairfax desire.

11King & Fairfaxsupranote 108, at 110 n.196.

H21d. at 108 (citing Proceedings in Comm. of the Whole, Uniform Conservation Easement
Act of the NCCUSL, 32 (Aug. 4D5, 1981) (remarks of Bullivant)).

13 See generallCEA, supranote 14;see alddatOl Conf. of CommOrs on Uniform State
Laws, Uniform Conservation Easement Act, www.nccusl.org/Update/uniformact_factsheets/
uniformacts-fs-ucea.asp (last visited Nov. 20, 2008) (listing the following as having adopted the
UCEA: Alabama, Alaska, Arizona, Arkansas, Delaware, Idaho, Indiana, Kansas, Kentucky, Maine,
Minnesota, Mississippi, Nevada, New Mexico, Oregon, South Carolina, South Dakota, Texas,
Virginia, West Virginia, Wisconsin, and Wyoming, as well as the District of Columbia and the
U.S. Virgin Islands). Georgia and Oklahoma have also effectively adopted thE8edGEA.

CopE AnN. aa 44-10-1 to 44-10-5 (West 2008);®@KL. Stat. AnN. tit. 60, aa 49.1 to 49.7 (West
2008).

114 UCEAsupranote 14, a 2(a)lVyo. Srat. Ann. & 34-1-202(a) (2008).
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or terminate a conservation easement in accordance with the principles of law
and equity’® In the original comments to the UCEA the drafters explained
O[t]lhe Act leaves intact the existing case and statute law of adopting states as it
relates to the modibcation and termination of easesneritee enforcement

of charitable trustsO and Oindependently of the Act, the Attorney General could
have standing [to enforce a conservation easement] in his capacity as supervisor
of charitable trusts . . 12€n other words, the UCEA does not and was never
intended to abrogate the well-settled principles that apply when property, such as
a conservation easement, is conveyed as a charitable gift to a government entity or
charitable organization to be used for a specibc charitablefurpose.

To address any lingering confusion on this point, on February 3, 2007,
NCCUSL approved amendments to the comments to the UCEA to clarify
its intention that conservation easements be enforced as charitable trusts in
appropriate circumstances. The amended comment to section 3 of the UCEA
explains:

The Act does not directly address the application of charitable

trust principles to conservation easements because (i) the Act

has the relatively narrow purpose of sweeping away certain
common law impediments that might otherwise undermine

a conservation easementOs validity, and researching the law
relating to charitable trusts and how such law would apply to
conservation easements in each state was beyond the scope of
the drafting committeeOs charge, and (i) the Act is intended to

be placed in the real property law of adopting states and states
generally would not permit charitable trust law to be addressed

in the real property provisions of their state céftwgever,

because conservation easements are conveyed to governmental
bodies and charitable organizations to be held and enforced for

a specibc public or charitable purposeNi.e., the protection of the
land encumbered by the easement for one or more conservation or
preservation purposesNthe existing case and statute law of adopting
states as it relates to the enforcement of charitable trusts should apply
to conservation easertténts

115 UCEASsupranote 14, a 3(b)Wyo. Srar. Ann. & 34-1-203(b).
116 UCEASsupranote 14, @ 3 cmt. (emphasis added).

117 As previously discussed, conservation easements could be created and conveyed in a manner
that does not create a charitable trust relatioBsigiiguprates 93 and 94 and accompanying text
(discussing freely terminable conservation easements).

118 UCEAsupranote 14, @ 3 cmt. (emphasis added).
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The amended comment to section 3 of the UCEA concludes

while Section 2(a) [of the Act] provides that a conservation
easement may be modibed or terminated Oin the same manner
as other easements,O the governmental body or charitable
organization holding a conservation easement, in its capacity
as trustee, may be prohibited from agreeing to terminate the
easement (or modify it in contravention of its purpose) without
prst obtaining court approval inyapregroceediné®

As with the comments to the Uniform Trust Code, these comments should be
relied upon as a guide in interpreting the UCEA so as to achieve uniformity
among the states that have enactéd it.

The Uniform Trust Code, federal tax law, and the Restatement (Third)
of Property: Servitudes (ORestatement of PropertyQ) also treat conservatic
easements as more than two-party contracts or property arrangements that ca
be modibed or terminated at the will of the parties. As previously noted, the
Uniform Trust Code explains that the creation and transfer of a conservation
easement will frequently create a charitable trust with the holder of the easemen
acting as trustee of what will ostensibly appear to be a contractual or property
arrangemerit! The Treasury Regulations providr alia that tax-deductible
conservation easements can be (i) transferred by their holders only to othel
government entities or charitable organizations that agree to continue to enforce
the easements and (ii) extinguished by their holders only in what essentially is
a judicialcy preproceediné?? And the Restatement of Property provides that
the substantial modibcation or termination of conservation easements held by

19|d. By providing that a holder Omiag@rohibited from agreeing to terminate an easement
(or modify it in contravention of its purpose) without Prst obtaining court approegl jmes
proceeding, NCCUSL was leaving open the question of whether conservation easements not
acquired as charitable gifts (i.e., purchased with general (unrestricted) funds, exacted as part c
development approval processes, or acquired in the context of mitigation) should be governed by
similar equitable principles. E-mail to Nancy A. McLaughlin from K. King Burnett, member and
past president of NCCUSL (Aug. 17, 2008, 10:51am MST) (on ble with authors). For a brief
discussion of conservation easements acquired in such nondonative comfiex®srsde].

120 See supraote 80 (explaining that uniformity can be achieved only if the intent of the
drafters of a uniform act becomes the intent of the state legislatures in adepéradditiCEA,
supranote 14, o 6 (OThis Act shall be applied and construed to effectuate its general purpose to
make uniform the laws with respect to the subject of the Act among states enadiing it.0);
Srat. AnN. & 34-1-206 (2008) (sam&Yyo. Srar. Ann. & 8-1-103(a)(vii) (2008) (providing that
any uniform act shall be interpreted and construed to make uniform the law of the states that enact
it). As of August 2008, thirty-four states and the District of Columbia had adopted either the UTC
or the UCEA, or both.

21 See suprte 79 and accompanying text.
122 See infraotes 303 and 304 and accompanying text.
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governmental bodies or charitable organizations is governed, not by the real
property law doctrine of changed conditions, but by a special set of rules based on
the charitable trust doctrineayf pre'$® In their commentary, the drafters of the
Restatement of Property explain O[b]ecause of the public interests involved, these
servitudes are afforded more stringent protection than privately held conservation
servitudes . . .220Accordingly, contrary to the assertions madearEnd of
Perpetuifyconservation easements have not been seen as two-party contracts or
as governed solely by property law. Rather, the various sources of law and legal
analysis discussed above specibcally contemplate the application of charitable
trust principles to conservation easements.

C. Charitable Trust Principles Are Not a New Control

The End of Perpetusserts that the application of charitable trust principles
to conservation easements would constitute a new and unanticipated control or
burden on easement modibcation and termirnfdtidhis assertion also is not
supportable.

The Uniform Conservation Easement Act has contemplated the application of
charitable trust principles to conservation easements since 1981, the year in which
it was approved by NCCU&Ethe Treasury Regulations have contemplated the
application of charitable trust principles to tax-deductible conservation easements
since 19862’ the Restatement of Property has, since 2000, recommended that the
modibcation and termination of conservation easements be governed by a special
set of rules based on the charitable trust doctriyepod®8 and the Uniform
Trust Code has, since 2000, explained that creation and transfer of a conservation
easement will frequently create a charitabl&tristordingly, the prospect that

123 SedRESTATEMENT OF PROPERTY, supranote 4, & 7.11.
24]d. = 7.11 cmt. a.

125 See The End of Perpetuity, sopgad, at 56, 79.

126 See suprtes 1130119 and accompanying text.

127 See suprote 122 and accompanying teee alstax Incentives, sumate 42, at 15
(explaining that the Treasury published Pnal regulations interpreting Internal Revenue Code
1170(h) in 1986 and those regulations provide substantial guidance with regard to the meaning of
many of the concepts introduced into the Code by 1170(h)).

128 See suprtes 123 and 124 and accompanying text.

128 See suprate 79 and accompanying tSee alsteffrey A. Blackie, No€pnservation
Easements and the Doctrine of Changed Coddittdastings L.J. 1187, 1216017 (1989)
(explaining the Odistinctly public natureO of conservation easements and arguing that Owhen a
conservation easement can no longer serve its intended purpose, a court should apply the doctrine
[of cy présnd reform the grant to support the general goal of conservationO); Alexander R. Arpad,
Note, Private Transactions, Public Benebts, and Perpetual Control Over the Use of Real Property:
Interpreting Conservation Easements as Charitat3& Russt®ropr. Pros. & Tr. J.91 (2002)
(discussing the application of charitable trust principles to conservation easements and some of the
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conservation easements may be subject to charitable trust principles is not a ne
concept. It has been a part of the legal landscape for over a quarter of a centur
roughly coterminous with the widespread use of conservation easements as a lal
protection toot*

It is also clear that the land trust community has been aware that charitable
trust principles may apply to conservation easements and has asserted this to |
advantage. For example, in the mid-19900s a controversy arose when the Natior
Trust for Historic Preservation (Othe National TrustO) approved a landownerQ
request to substantially amend a perpetual conservation easement withou
adherence to charitable trust principles (Othe Myrtle Grove contiéVéhsyO).
easement in question encumbered a 160-acre historic tobacco plantation locate
on the Maryland Eastern Shore, and the amendment, which was requested by
a subsequent owner of the land after the easement-donorOs death, would ha
permitted a seven-lot upscale subdivision on the property, complete with a single-
family residence and ancillary structures, such as a pool, pool house, and tenn
courts, on each of the I1&%s.

The National TrustOs approval of the amendment request touched off a storm
of protest from conservation groups, the donorOs heirs, and the local and nation:
media® In objecting to the proposed amendment, the deceased donorOs daughte
explained her Osense of outrage and betrayalO at the proposed subdivision of
protected property:

The distinction the [National] Trust now makes between a
Ohistoric coreO and the rest of the property would have made
no sense to [my mother] and makes no sense to my sister
and me. Had [my mother] been primarily preoccupied with

implications); Jeffrey Tapick, Nofdreats to the Continued Existence of Conservation Easements,
27 Corum. J.EnvTL. L. 257, 287D89 (2002) (discussing the factors that Ostrongly suggestO a
statutory conservation easement functions as a charitable trust, and noting that Othe argument the
a conservation easement is a Ocharitable trustO could be an effective defense against opportunis
ill-conceived efforts to destroy an easementO).

130 See Tax Incentives, snpta 42 at 20D21 (explaining the conservation easements began to
be used on a widespread basis in the mid-1980s).

131 For a detailed discussion of this controvergynseeling Perpetual Conservation Easements,
supranote 19, at 1041D6%ee also idt 1035 n. 12 (explaining that the National Trust is a
congressionally-chartered private, nonprobt membership organization dedicated to saving historic
places and revitalizing AmericaOs communities).

1%2]d. at 1041D42, 1046D50. At the time of the proposed amendment the easement-encumbered
land was owned by a prominent Washington D.C. devé&epddat 1044D45. The donorOs heirs
had sold the encumbered land to the developer after the donorOs death, but only after receivin
assurances from the National Trust that the restrictions on development and use in the easemen
would run with the land and bind all future ownges id.

133]d. at 1050D52.
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architectureNwith the eighteenth century buildings at Myrtle
GroveNshe could have kept the right to sell some of the
farmlands and thus insured herself a much easier old age than
she had. She was not a rich woman but chose to deny herself in
order to preserve the land.

Those who have given easements to the Trust or are thinking of
doing so will surely be horribed to bPnd out about the transfer
of development rights[,] which a preservationist like my mother
sacribced for herself and her heirs[,] to the next and current owner
of Myrtle Grove. Under the proposed amendment, the family of
a Washington real estate developer will reap the probts from sale
of two-thirds of the farm, a probt which my mother had denied
to her own family for the sake of historic preservation. | doubt
that such a transfer of development rights is what Congress
and the American taxpayer think they are supporting in their
appropriations to the Trust.

The National Trust soon acknowledged it had made a mistake and withdrew
its approval to amend the conservation easement, and the developer sued the
National Trust for breach of contr&tThe National Trust then sought the
assistance of the Maryland Attorney General in defending the conservation
easement on charitable trust grodfidis.July of 1998, the Maryland Attorney
General bled suit objecting to the amendment and asserting that, because the
donation of the easement created a charitable trust for the benebt of the people
of Maryland, the easement could not be amended as proposed without receiving
court approval iney pregroceeding’

In October 1998, the Land Trust Alliance and a number of other conservation
and historic preservation organizations bPled an amici brief in support of the
Maryland Attorney GeneralOs position that conveyance of the conservation

134]d. at 1051.
1% 1d. at 1054D55.
13%6]d. at 1056.

187]d. at 1056D59. The Attorney General asserted that, although in general an easement is an
agreement that may be modibed with the consent of the holder of the easement and the owner of
the encumbered land, OMyrtle Grove is not a mere conservation agreement but a gift in perpetuity
to a charitable corporation for the benebt of the people of MarylandO and Ola]s such, it is subject
to a charitable trustl) at 1057. The Attorney General also pointed out that, even though the
Maryland easement-enabling statute provides that a conservation easement may be extinguished or
released, in whole or in part, in the same manner as other easements, nothing in the statute or its
legislative history indicates that the legislature intended to abrogate the application of well-settled
charitable principles when a conservation easement is gifted to a charitable claporation.
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easement had created a charitable™¥$tey pointed out that the Uniform
Conservation Easement Act Ospecibcally recognizes the validity of existin
charitable trust principles and specibcally declines to abrogate existing state la
concerning the enforcement of charitable tfi$&h€y also cautioned that the
courtOs decision on the charitable trust issue would have consequences reach
far beyond the controversy at issue and that O[o]nly by providing potential and
existing [conservation easement] donors with assurance that the protection the
place on their land will be, as they intend, permanent can a voluntary conservatior
program succeedO

A month later The Nature Conservancy and the Eastern Shore Land
Conservancy bled a motion to intervene in the case, asserting that the easeme
clearly created a charitable trust, and that O[t]he charitable trust doctrine has a
its underpinning not only the desire to further charitable and public purposes by
being certain that the gift itself is dedicated to those purposes, but it also serve
the purpose of encouraging others to make similar gifts based on the assuranc
that their wishes will be carried déitThey warned that the case would establish
Oextremely important precedentO because, if conservation easements are |
enforced according to their terms, it would chill future easement donations and
adversely affect the activities of all land tfists.

The Myrtle Grove controversy was settled in December of 1998, with the
National Trust agreeing to pay the developer $225,000, and the parties agreeinc
that (i) subdivision of the property is prohibited; (ii) any action contrary to the
express terms and stated purposes of the easement is prohibited; and (iii) amendin
releasing (in whole or in part), or extinguishing the easement without the express
written consent of the Maryland Attorney General is prohibited, except that prior
written approval of the attorney general is not required for approvals carried out
pursuant to the ordinary administration of the easement in accordance with its
terms'*?

A year later, in 1999, the Land Trust Alliance published an article on
conservation easement amendments in its quarterly professionat**journal.

138]d. at 1060D61.
139]d. at 1061 n.131.
1401d. at 1061.

1411d. at 1061D62The Eastern Shore Land Conservancy is a regional land trust that works
in six Maryland counties Oto sustain the Eastern ShoreQs rich landscapes through strategic la
conservation and sound land use planning.O Eastern Shore Land Conservancy, http://www.eslc.ot
(last visited Nov. 20, 2008).

142 Amending Perpetual Conservation Easememistesipraat 1062.

1431d. at 1062D63.

14 \illiam P. OOConnoAmending Conservation Easements: Legal and Policy Considerations
ExcHange: J.LAND TRusT ALLIANCE, Spring 1999, at 8. One of the benebts provided to land trust
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The article brst describes the donation of a conservation easement by Alice, a
widowed physician approaching eighty years of age, who was a Oknowledgeable
and committed conservationist,O spent Oseveral months developing the easement,O
and for whom, like many easement donors, permanent protection of her land
was the Otranscendent géal@er noting that land trusts can expect to face
increasing requests to amend conservation easements as protected lands change
hands, the article discusses four potential legal constraints on amendments, one
of which is charitable trust I€#\T he article explains:

Amendments to conservation easements may . . . be limited by
charitable trust law. Generally speaking, charitable trust law aims
to ensure that the public benebts of charitable contributions are
enforced to accomplish their intended purposes. A court may
terminate a conservation easement restriction only where its
particular purpose becomes impracticable and (in that case) only
upon payment of appropriate damages to compensate for the
loss of the public benebts involved. . . .

State attorneys general may have standing to participate in a
conservation easement case based on their capacity as supervisors
of charitable trusts. Under that authority, an attorney general
could challenge an amendment to a conservation easement he
or she determined to violate the stateOs charitable ust law.

The article concludes O[a]s the use of conservation easements becomes mainstream,
land trusts should expect requests for amendments to become more common.
With so much at stake, many easement amendment issues will probably be
resolved by the court&O

Finally, as discussed in Part I.B. above, the Land Trust AllianceOs Standards
and Practices, the 2005 Conservation Easement Handbook, and the AllianceOs
Amendment Report all discuss charitable trust law as a potential legal constraint

members of the Alliance is a subscription to this joBessnd Trust Alliance, Benepts for Land
Trust Membership, http://www.landtrustalliance.org/get-involved/membership/land-trust/benebts
(last visited Nov. 20, 2008).

15 OO Connosupranote 144, at 8.

146 1d. at 8D10. The other three constraints discussed in the article are (i) state easement-
enabling statutes, (ii) federal tax law, and (iii) the provisions of the easement deed (i.e., the typical
amendment provision included in a conservation easement deed that grants the holder the discretion
to agree only to amendments that are Oconsistent with the purposes of the éhsardrttd).

For a discussion of amendment provisions included in conservation easementrdieeBlartsee
II.D.1.a.

147 0O Connosupranote 144, at 10.
1481d. at 31.
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on conservation easement amendrif@mtscordinglyThe End of PerpetuityOs
characterization of the application of charitable trust principles to conservation
easements as a hew or unanticipated control or burden is not supportable. Wha
is new isThe End of Perpetuiagertion that perpetual conservation easements
should be treated as fungible or liquid assets in the hands of their governmenta
and nonprobt holders.

D. Charitable Trust Principles Do Not Preclude Amendments

In support of its suggestion that charitable gifts of conservation easements be
specially exempted from the application of charitable trust prifidipldsnd
of Perpetuitgsserts that such principles (i) deny easement holders the right to
amend or terminate conservation easements Oon th&i @wequire judicial
approval of every amendment oy preproceedinéf! and (iii) preclude most
typical, salutary, and reasonable amendments even with judiciaf Numenof
these assertions is correct. As a threshold matter, and as explained in the foregoi
Parts, holders of conservation easements should not be viewed as having the rig
to substantially modify or terminate the conservation easements they hold Oor
their ownO and as they may Osee btO (as was attempted, for example, in the My
Grove controversgnd Hicks v. Dowd In addition, charitable trust principles
neither require judicial approval of every amendmentyirpeeproceeding,
nor preclude typical, salutary, or reasonable amendments. As explained in the
following subparts, such principles are much more Rexible and nuandeel than
End of Perpetuitiaims, and they apply to conservation easements in a manner
that is consistent with both the Land Trust AllianceOs legal and ethical guideline
and federal tax law requirements.

1. Legal Principles Governing Administration of Restricted Charitabl
Gifts and Charitable Trusts

The legal principles governing the administration and, in particular, the
modibcation or termination of restricted charitable gifts and charitable trusts are
fairly straightforward. When a gift is made to a charitable organization to be used

149 See suprmtes 51, 53, and 57 and accompanying text.

%0 The End of Perpetuity, suyoi# 4, at 62. This same assertion is repeated in similar form
throughout the articl&ee idat 69, 78.

151d, at 79 (Bvery modibcation . . . will be subject to tbg fréprocess because no . . .
modibcation that has not been judicially sanctioned will be valid.O) (emphasis in original).

152 See idat 68 (asserting that Ofew, typical conservation easement amendmentsO could
meet the criteria for the application of the doctrines of administrative devieyiprepand,
thus, the application of such doctrines would Opreclude most of these amendments,O even wit
judicial review)d. at 69 (asserting that applying the doctriry pfeto conservation easements
would preclude Omost of the easement amendments that are typicatitade80)asserting
that applying the doctrine ©f pre® easement modibcations Ocould preclude many salutary and
reasonable easement modibcations, even after a judicial review . . .O).
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for a specibc charitable purpose, except to the extent granted the discretion either
expressly or impliedly in the instrument of conveyance, the organization (i) may
not deviate from the administrative terms of the gift without receiving judicial
approval pursuant to the doctrine of administrative (or equitable) deviation and
(i) may not deviate from the charitable purpose of the gift without receiving
judicial approval pursuant to the doctrineygire’s® Similar principles generally

apply to gifts made for specibc charitable purposes to states as well as cities,
counties, park districts, and other local government Bédies.

The powers of a charitable trustee can be divided into four basic categories:
express powers, implied powers, powers exercisable pursuant to the doctrine of
administrative deviation, and powers exercisable pursuant to the daxfrine of
presThese powers and the manner in which they should apply to the modibcation
and termination of conservation easements are described below.

a. Express Powers

Express powers are discretionary powers conferred on a charitable trustee by
the terms of the trust or by stattitd.hese powers enable trustees to administer
trusts efpciently, and courts do not interfere with a trusteeOs exercise of such
powers unless the trustee has clearly abused its discretion. As explained in the
Restatement (Third) of Trusts:

153 See, e.doTT & FRATCHER, supranote 12, a 380 (OThe trustees of a charitable trust, like
the trustees of a private trust, have such powers as are conferred on them in specibc words by the
terms of the trust [express powers] or are necessary or appropriate to carry out the purposes of the
trust and are not forbidden by the terms of the trust [implied powetst.@%1 (discussing the
doctrine of administrative deviation and noting that O[tlhe power of a court of equity to permit or
direct a deviation from the terms of the trust is at least as extensive in the case of charitable trusts
as it is in the case of private trusi$();399 (discussing the doctrinecpfpregenerally)id.
a 399.2 (OWhere property is given in trust for a particular charitable purpose, and it is impossible
or impracticable to carry out that purpose, the trust does not falil if the testator has a more general
intention to devote the property to charitable purposes. In such a case the property will be applied
under the direction of the court to some charitable purpose falling within the general intention of
the testator.Cgee aldrody,supranote 12, at 1237 (OTo deal with unanticipated circumstances,
the law protects charitable trusts by the equitable saving devices of deviation and cy pres. These
venerable doctrines allow courts to modify restrictions that can no longer be carried out or that
impede the purposes of the trust; courts apply similar principles to restricted gifts made to corporate
charities.O).

154 See, e.gases cited supranotes 11, 12, & 108ee alREsmTEMENT (THIRD) OF TRUSTS
supranote 11, @ 33 cmt. d (OThe powers of a municipal corporation may be limited by the express
provision of statutes. Otherwise, a municipal corporation may act as trustee for purposes that fall
within the scope of permitted activities of municipalities. Ordinarily these include such charitable
purposes as promotion of health and education, relief of poverty, construction and maintenance of
public parks, buildings and works, and the like . . . .0).

1%5Sed@)TC, supranote 15, & 815(a)(1), (2)(C) (providing that a trustee, without authorization
by the court, may exercise (1) powers conferred by the terms of the trust and (2) except as limited
by the terms of the trust, any other powers conferred by the\WMCHrat. Ann. & 4-10-815(a)
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When a trustee has discretion with respect to the exercise of a
power, its exercise is subject to supervision by a court only to
prevent abuse of discretigh.

... A court will not interfere with a trusteeOs exercise of
a discretionary power (or decision not to exercise the power)
when that conduct is reasonable, not based on an improper
interpretation of the terms of the trust, and not otherwise
inconsistent with the trusteeOs bduciary duties. . . . Thus, judicial
intervention is not warranted merely because the court would
have differently exercised the discré&tion.

This rule has important ramibcations in the conservation easement context. Lanc
trusts and government entities that negotiate for the inclusion of an amendment
provision in the easement deeds they acquireNas many doNhave the express
power to agree with the current and any subsequent owners of the easement
encumbered land to amend the easements in manners authorized by the provisior
Moreover, courts will not interfere with a holderOs exercise of this amendmen
discretion unless there has been a clear abuse.

Although there are variations, the typical amendment provision grants the
holder of a conservation easement the power to agree to amendments that furthe
or are not inconsistent with, the purpose of the easéhieist.also generally

(i), (ii)(C) (2008) (sameFee alstrorT & FRATCHER, supranote 12, & 380 (discussing a trusteeOs
express powers). For powers conferred by statWt€Cseepranote 15, & 414 (modibcation or
termination of uneconomic trusts), @ 417 (combination and division of trusts), @ 807 (delegation to
agent), and & 816 (specibc statutory powers, such as power to settle a claim by or against the trus
Wyvo. Srat. AnN. aa 4-10-415, -418, -807, -816 (samseg alSootT & FRATCHER, Supranote 12,

a 186 (discussing the Uniform Trustees® Powers Act).

156 ResTEMENT (THIRD) OF TRUSTS supranote 11, = 87.

57 |d, o 87 cmt. bsee alddTC, supranote 15, o 814(a) (O[T]he trustee shall exercise a
discretionary power in good faith and in accordance with the terms and purposes of the trust and
the interests of the benebciarida/@); Srar. Aun. & 4-10-814(a) (saméyiarRioN R. FREMONT-

SwiTH, GovernING NonPRoFIT OReanizaTioNs 145 (2004) (noting that trust instruments often

confer broad discretionary powers on the trustee, and O[cJourts do not interfere with exercises ¢
discretion unless it can be clearly shown that the exercise was not within the bounds of reasonabl
judgment. The duty of the court is not to substitute its own judgment for that of the trustee but

to consider whether [the trustee] has acted in good faith, from proper motivation, and within the
bounds of [reasonable] judgment . . .O).

1% The 2005 edition of the Conservation Easement Handbook provides the following as a
sample amendment provision:

Grantor and Holder recognize that circumstances could arise which justify
amendment of certain of the terms, covenants, or restrictions contained in this
Conservation Easement, and that some activities may require the discretionary
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assumed that this type of amendment provision is permissible under federal tax
law, which requires that the conservation purpose of a tax-deductible conservation
easement be Oprotected in perpetity.O

Although there is no data on the prevalence of the use of amendment
provisions, the Conservation Easement Handbook has discussed the wisdom of
including an amendment provision in conservation easement deeds since its brst
publication in 1988%° The 2005 edition of the Handbook provides that O[m]any

consent of Holder. To this end, Grantor and Holder have the right to agree to
amendments and discretionary consents to this Easement without prior notice to
any other party, provided that in the sole and exclusive judgment of the Holder, such
amendment or discretionary conderthers or is not inconsistent with the purpose
of this grant

2005 nserwTiON EaseMENT HaNDBOOK, supranote 26, at 377 (emphasis addet)at 317

(debning Grantor to include the original grantor of the easement and any successors in interest to
the property). For prior iterations of the typical amendment provisid®88e@nNseERWATION

EaseMENT HaNDBOOK, Supranote 21, at 164 (authorizing amendments that are Oconsistent with the
purpose of [the] EasementO); Thomas S. Barrett & StefaliagelCoNSERATION EASEMENT

AND HisToriIc PrReESErRwTION EASEMENT, 1996: Revisep EASEMENTS AND COMMENTARY FROM

O'HE ConsERwTION EaseMenT HanpeookO22 (1996) [hereinaftedr996 MobeL CONSERATION

EasemenT] (authorizing amendments that are Oconsistent with the purpose of [the] EasementO).

19SeeR.C. 1 170(h)(5)(A). The requirement that the conservation purpose of a tax-deductible
easement be Oprotected in perpetuityO should establish the basic parameters for a permissible grant of
amendment discretion to the holder of the easement. The conservation purpose of an easement would
not be protected in perpetuity if the easement could be amended in manners that adversely impact
or change such purpose. Alternatively, the conservation purpose of an easement is not jeopardized if
the holder of the easement is given the discretion to agree to only those amendments that further, or
are consistent with, such purpose. Whether the typical amendment provision should be interpreted
to grant the holder the discretion to agree to Otrade-offO amendments (i.e., amendments that both
negatively impact and further the conservation purpose of an easement, but the net effect of which
could be considered to be neutral with respect to or further such purpose) is an open question. The
IRS has yet to take a formal position on the extent to which it believes tax-deductible conservation
easements may be permissibly amended. In a report on The Nature Conservancy issued in 2005,
the Staff of the Senate Finance Committee explained that O[m]odiPcations to an easement held by
a conservation organization may diminish or negate the intended conservation benebts, and violate
the present law requirements that a conservation restriction remain in pefetaitzCs
Comm. oN Finance, 109th Cong.ReporT on THE NATURE ConsERWNCY, Executive Summary 9
(2005), mircoformed on CIS No. 2005-5362-27 (Cong. Info. Serailable dittp://www.senate.
gov/~bPnance/sitepages/TNC%20Report.htm (last visited Nov. 20, 2008) [he26DE&aMTE
Finance CommitTee Report. The Staff noted that O[m]odibcations made to correct ministerial or
administrative errors are permitted under present law [sic] Federal lgvale®®© 20. But the
Staff expressed concern with regard to trade-off amendments, such as an amendment to an easement
that would permit the owner of the encumbered land to construct a larger home on the land in
exchange for more limited use of the property for agricultural p@Bpesdst Pt. || 5. The Staff
explained that trade-off amendments Omay be difbcult to measure from a conservation perspective,O
and that the Oweighing of increases and decreases [in conservation benebts] is difbcult to perform
by TNC and to assess by the IR&.0

16054988 MNSERWTION EAsEMENTH ANDBOOK, Supranote 21, at 205D06 (OBecause easements
are perpetual, there are bound to be changed circumstances over time that require amendment
... and many consider it prudent to set the ground rules ahead of time1996 ND)peL
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easement drafters . . . consider it prudent to set the rules governing amendment:
both to provide the power to amend and to impose appropriate limitations on
that power to prevent abusésghd O[a]Jmendment provisions are becoming
more common to assure and limit the HolderOs power to Hodifgdn its

recently published Amendment Report, the Land Trust Alliance instructs

land trusts should negotiate with easement grantors for
the desired level of amendment discretion and include an
amendment provision in easement deeds expressly granting them
such discretion so there is no confusion or misunderstanding
regarding the land trustOs ability to agree to amendments in the
stated circumstancés.

Given the courtsO hands-off approach to a trusteeOs exercise of its expr
powers, the typical amendment provision grants the holder of a conservation
easement considerable discretion to agree to amendments Oon its ownO and a
may Osee btO (i.e., without obtaining attorney general or court approval), provide
such amendments are consistent with or further the purpose of the easement. Ir
some cases, of course, an easement grantor may not wish to grant the holder su
broad amendment discretion. For example, the grantor may wish to provide that
the holderOs amendment discretion does not extend to amendments that wouls
increase the level of subdivision or development permitted on the encumbered
land (the 2005 edition of the Conservation Easement Handbook offers this as
an option for an amendment provisihAlternatively, the grantor may wish to
grant the holder the discretion to agree to amendments that are consistent with the
purpose of an easement during the grantorOs lifetime, but prohibit amendment:
after the grantorOs death (a well-respected land trust operating on the West Coa

ConserRwTION EaseMENT, supranote 158, at 82 (same). Both the 1988 edition of the Conservation
Easement Handbook and the 1996 Model Conservation Easement, which were published eight
years apart, confusingly note that O[ulntil quite recently, most conservation easements have bee
silent regarding amendmenSg@l 988 NserwTION EASEMENT HanDBOOK, supranote 21, at
205;1996MopEL CoNsERWTION EAseMENT, supranote 158, at 82. The 1996 Model Conservation
Easement further notes that this silence was Oat least in part to avoid encouraging the notion the
[easement] terms can be easily chari@8601opeL ConsERwTION EASEMENT, supranote 158,

at 82.

1612005 NSERWTION EAsEMENT HANDBOOK, supranote 26, at 468.
162|d. at 377 (emphasis in original omitted).

163| TA Amendment Repstipranote 44, at 31 (providing also O[tJransparency of intent is an
ethical obligation; if land trusts wish to modify a conservation easement in certain circumstances,
land trusts should put their donors, grantors, landowners, members, funding sources and the gener
public on notice that amendments may occurO).

164 See2005 NSERWTION EaseMENT HaNDBOOK, Supranote 26, at 377 (ONotwithstanding
the foregoing, the Holder and Grantor have no right or power to consent to any action or agree
to any amendment that would . . . increase the level of residential development permitted by the
express terms of this Conservation Easement . . . .0).
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offers this as an option to its easement graitdkejl some grantors may not

wish to grant the holdanydiscretion to amend the carefully negotiated terms

of a conservation easement deed. As in all other charitable contexts, however,
the government entities and land trusts acquiring conservation easements should
decline to accept easements if the grantor refuses to grant them an appropriate
level of discretion with regard to the administration of the easement over the long
term?1ee

Indeed, the experience of government entities and land trusts with regard
to gifts of conservation easements is somewhat analogous to the experience of
museums with regard to gifts of artwork. In a 1994 book, Professor Malaro, a
leading commentator on museum governance issues, explained that, while in
the past museums were willing to accept gifts of artwork subject to all manner
of restrictions (such as restrictions requiring permanent display or permanent
retention), Owith [the] growing interest in the role of museums, their obligations
to the public, and the collateral responsibilities of museum trustees, a more
thoughtful stand is being taken by some museums on the issue of restricted
gifts.&7 Professor Malaro offered, as an example of this more thoughtful stand,
the 1986 International Council of MuseumsO Code of Professional Ethics, which
provides O[o]ffers [of gifts] that are subject to special conditions may have to be
rejected if the conditions proposed are judged to be contrary to the long-term
interest of the museum and its puBfit.O

Importantly, although recognizing that restrictions placed on a museumOs
use of artwork could lead to less than optimal deployment of its assets over
time, neither Professor Malaro nor the museums argued that museums and the

185 The Land Trust of Napa County provides the following amendment provision as an option
to its easement grantors:

11.5. Permitted Amendment by Original Granting OwnerlfOtilgumstances

arise under which an amendment to or modibcation of this Easement would be
appropriate, the original Granting Owner and the Trust may jointly amend this
Easement; provided, however, that (i) no amendment or modibcation shall be
allowed that will adversely affect the qualibcation of this Easement or the status
of the Trust under any applicable laws . . ., (ii) any amendment or modiPcation
shall not harm Conservation Values, shall be consistent with the purposes of this
Easement, and shall not affect its perpetual duration, (iii) the original Granting
Owner must consent to the amendment, whether or not that original Granting
Owner continues to own the __Easement Area/Property__, and (iv) no amendment
is permitted once the original Granting Owner is deceased.

Land Trust of Napa County Model Conservation Easement Form (January 2008 draft) (on Ple
with authors).

166 See, e.drody,supranote 12, at 1233 (noting that O[p]hilanthropic institutions are under
constant pressures to obtain funds and to yield to donor demands in doing so, but charities have the
obligation to accept restrictions carefullyO).

167 MARIE C. M ALARO, Museum GoveRNANCE 79D80 (1994).
168 Id
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gifts or artwork they accept should be exempted from the rules that govern the
administration of all other forms of restricted charitable gifts. Rather, museums
developed institutional policies regarding the acceptance of restricted gifts anc
began to refuse gifts subject to use restrictions that might conRict with their
basic education go#sThe Land Trust AllianceOs strong recommendation in its
recently published Amendment Report that land trusts negotiate for the Rexibility
to amend conservation easements consistent with their stated purposes ref3ec
a similar evolution; a recognition that land trusts should not bind themselves
to enforcing restrictions in a conservation easement deed that might, over time,
conRict with the conservation purpose of the easement and the land trustOs bas
conservation goals.

b. Implied Powers

Charitable trustees are also deemed to have certain Oimplied powersO to
what is Onecessary or appropriateO to carry out the purposes of a trust and n
forbidden by the terms of the trtféfThe Uniform Trust Code and WyomingOs
version of the Uniform Trust Code provide that, without authorization by the
court and except as limited by the terms of the trust, a trustee may exercise (i) O
powers over the trust property which an unmarried competent owner has over
individually owned propertyO and (ii) Oany other powers appropriate to achieve
the proper . . . management . . . of the trust prop@ty.heir commentary, the
drafters of the Uniform Trust Code explain that this section is Ointended to grant
trustees the broadest possible powers, but to be exercised always in accordance v
the duties of the trustee and any limitations stated in the terms of ti& trust.O

%91d. at 80b81, 106.

170 Government entities and land trusts also have a responsibility toeoasigehen it is
(and is not) appropriate to protect land in perpetuity with a conservation easement. In appropriate
circumstances, land protection tools that are more easily modibable and terminable, such as leases
management agreements, should be empb@aeBerpetuity and Beyond,rsatpra8, at 704D07
(discussing the circumstances in which it may (and may not) be appropriate to acquire perpetual
conservation easements).

11 Se&coTT & FRATCHER, supranote 12, @ 1885E0RGEG. BoGERTET AL., THE LAw OF TRUSTS
AND TrRusTEES® 551 (West 2008) If@pliedpowers are those which are not clearly and directly given
by the settlor or a court or by statute but which equity believes the creator of the trust or a court
granting express powers intended should exist. They are implied or inferred from the terms and
purposes of the trust. If a settlor has directed the trustee to accomplish a certain objective, he mus
be deemed to have intended that the trustee use the ordinary and natural means for obtaining
that result.0) (emphasis in original). For an example of implied powers of a charitable trustee, se
Wilstach Estate, 1 Pa. D. & C.2d 197 (1954) (holding that the trustees of an art collection had the
implied power to sell items out of the collection where such items were deemed to be making no
contribution to the collection as a whole).

172 UTC, supranote 15, a 815(a)(2)(A), (BWyo. Srat. Ann. & 4-10-815(a)(ii)(A), (B)
(2008).

I UTC, supranote 15, & 815, cmt.
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One of the duties of a trustee is to administer the trust in accordance with its terms
and purposést Accordingly, even in the absence of an amendment provision, the
holder of a conservation easement could be deemed to have the implied power
to agree to amendments that further the purpose and proper management of the
easement and are not inconsistent with its t&rms.

Despite the Uniform Trust CodeOs broad grant of power to a trustee to manage
trust property, courts traditionally have been reluctant to bnd that a trustee
has powers not expressly granted in the trust instidhidra. boundaries of
a holderOs implied power to agree to amendments that are consistent with the
purpose of a conservation easement are therefore uncertain. To increase clarity
and reduce litigation, government entities and land trusts should, at the time
of the acquisition of a conservation easement, negotiate for the express power
to agree to amendments that are consistent with the purpose of the easement
and memorialize that grant of discretion in the conservation easement deed
(as recommended by the Land Trust AllidficAnd with regard to existing
conservation easements that do not contain an amendment provision, judicial or
legislative claribcation of the extent of a holderOs power to simply agree to such
amendments may be desiréBle.

174 See ide 801;Wyo. Srar. AnN. @ 4-10-801.

175 See also Amending Perpetual Conservation Easenmetes18pupta 075D77 (explaining
that conservation easements could be interpreted to grant their holders the implied power to agree
to amendments that are clearly neutral with respect to or enhance the charitable purposes of the
easements, and that such an interpretation would be consistent with the goals underlying the
charitable trust rules).

176 SeescotT & FRATCHER, supranote 12, @ 186 (noting that, as a result, it is customary in
well-drawn instruments to make provisions in express words conferring upon the trustee powers
that are or may become necessary or appropriate for the efbcient administration of the trust).

17 Some land trusts reportedly do not negotiate for the inclusion of an amendment provision
in the conservation easement deeds they accept because they want to avoid giving easement grantors,
subsequent landowners, and the public the impression that conservation easements can be amended.
If a land trust intends to amend the easements it holds, it should negotiate for the discretion to do
so in good faith at the time it acquires easements and memorialize that grant of discretion in the
easement deeds. To do otherwise raises serious questions about the extent of the land trustOs legal
power to simply agree to amendments and potentially exposes the land trust to claims of fraudulent
solicitationSee also supaie 163 (noting the Land Trust Alliance®s admonition in its Amendment
Report that transparency of intent is also an ethical obligation).

178See, e.§TC, supranote 15, @ 201(c) (providing that a judicial proceeding involving a trust
may relate to any matter involving the trust®s administration, including a request for instructions
and an action to declare rightgyp. Srat. Ann. & 4-10-201(c) (same). The comments to the UTC
provide in relevant part:

The jurisdiction of the court with respect to trust matters is inherent and historical
and also includes the ability to . . . provide a trustee with instructions even in the
absence of an actual dispute. . . . Traditionally, courts in equity have heard petitions
for instructions and have issued declaratory judgments if there is a reasonable doubt
as to the extent of the trusteeOs powers or duties.
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Formal amendments may also be unnecessary in some cases. Letters
interpretation from the holder are occasionally used in lieu of amendments to
clarify points of confusion or ambigtiityStrengthening the development or
use restrictions in an existing easement or adding land to an existing easemel
should be viewed as an additional charitable gift (as opposed to an amendmen
to the terms of an existing gift), and such an additional gift can be accomplished
through a separate instrument rather than an amendment in any event. Moreover
as noted in the Land Trust AllianceOs recently published Amendment Report,
O[m]any future amendment requests can be avoided by careful drafting of
easements in the prst instatte.O

c. Doctrines of Administrative Deviatio@pites

To the extent changed circumstances necessitate amendments to &
conservation easement that exceed the holderOs express or implied powers,
holder can seek judicial approval of such amendments pursuant to the doctrine
of administrative deviation or the doctrineyopresas the case may be. These
doctrines are distinct. The doctrine of administrative deviation applies to the
modibcation of an administrative term (but not the purpose) of a trust, and is
sometimes described as permitting a court to modify the means by which the
purpose is to be accomplistfédhe doctrine oty preson the other hand,
applies to the modibcation of the charitable purpose of'&trust.

UTC, supranote 15, @ 201 cmSee alddniform Management of Institutional Funds Act (1972)

and Uniform Prudent Management of Institutional Funds Act (2006), both of which allow for
the removal of restrictions placed by donors on the use of institutional funds outside of a court
proceeding in carefully prescribed circumstaBeeatOl Conf. of CommOrs on Uniform State
Laws, Uniform Management of Institutional Funds Act (18v&iable alttp://www.law.upenn.
edu/bll/archives/ulc/fnact99/1970s/umifa72.iiast visited Nov. 20, 2008); NatOl Conf. of
CommOrs on Uniform State Laws, Uniform Prudent Management of Institutional Funds Act (2006),
available dittp://www.law.upenn.edu/bll/archives/ulc/umoifa/2006PPnal_act.htm (last visited Nov.
20, 2008) [hereinaft&fPMIFA]. Cf. Part lll infra, (explaining that there are constitutional limits

on the ability of state legislatures to control the administration of restricted charitable gifts and
charitable trusts).

179 SeeSheila McGrory-Klyz#&n Ounce of Prevention, Head Off Future Violations With An
Interpretation Lette?7 Saving Lanp: J.Lanp TrusT ALLIANCE, Spring 2008, at 26 (discussing
the use of interpretation letters in lieu of amendmeatsjlsdOConnosupranote 144, at 9
(OSometimes amendment of the easement is necessary to clarify points of confusion, although lette
of understanding between the easement holder and landowner should sufbce in many cases.O).

180] TA Amendment Repstipranote 44, at 19.

181See, e.GFREMONT-SMITH , supranote 157, at 182D84 (describing the doctrine of administrative
deviation and noting it is a complement to the doctrye§sRes®TEMENT (THIRD) OF TRUSTS
supranote 11, & 67 cmt. a (describing the doctrine of administrative deviation as allowing courts, in
certain circumstances, to modify the means of accomplishing a trust purpose).

182 See, e.d-REMONT-SMITH, supranote 157, at 173D82 (describing the doctricg pfes
id. at 183 (OThe power of the courts to permit deviations [from the terms of a trust] should not be
confused with the cy pres power. The latter is applicable when the purposes are no longer capable
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Courts have traditionally been more willing to permit trustees to deviate
from the administrative terms (as opposed to the charitable purpose)®f a trust.
This is presumably because courts recognize that charitable donors are less likely
to be wedded to the administrative terms of their trusts, particularly if altering
administrative terms will better accomplish the donorOs overall charitable purpose.
In other words, courts presumably recognize that altering the administrative terms
of a trust is less likely to chill future charitable donations than altering the donorOs
specibed charitable purpse.

(1) Administrative Deviation

To the extent a holder wishes to amend the means by which the conservation
purpose of an easement is pursued, but the holder has neither the express nor
implied power to agree to the amendment, the holder should seek court approval
of the amendment pursuant to the doctrine of administrative deviation. Under
the traditional formulation of the doctrine of administrative deviation, a court
could authorize a trustee to deviate from an administrative term only if, owing to
circumstances not known to the settlor and not anticipated by him, compliance
with the term would defeat or substantially impair the accomplishment of the
purposes of the tru§t. The modern tendency, however, has beento permitatrustee
to deviate from an administrative term in situations where continued compliance
with the term is deemed to be undesirable, inexpedient, or inappropriate, and
regardless of whether the settlor had foreseen the circudistances.

being accomplished. The power to permit deviations does not usually extend to the purposes of the
trust, but is conbned to matters relating solely to administration.O).

182 See, e.gBrody,supranote 12, at 1237 n. 171 (OIf the restriction relates to the donorOs
charitable purpose, the courts apply the doctrine of cy pres. . . . By contrast, when the restrict[on is
merely administrative, the courts apply the more Rexible trust doctrine of equitable deviation.O).

184 See, e.BPGERT ET AL., supranote 171, & 561 (OThe terms of the trust having to do with
the manner in which the trustee should act in order to obtain the primary objectives are not on the
same level of importance but are rather minor and auxiliary. The jurisdiction of equity to enforce
trusts should and does include the power to vary the details of administration which the settlor
has prescribed in order to secure the more important result of obtaining for the benebciaries the
advantages which the settlor stated he wished them to have.O).

185 REsTEMENT (SeconD) oF TRusTs supranote 12, & 167In re Pulitzer, 249 N.Y.S. 87
(N.Y. Surr. Ct. 1931pffOd mer260 N.V.S. 975 (N.Y. App. Div. 1932), is a classic example of the
application of the doctrine of administrative deviation. Mr. Pulitzer created a trust for the benebpt of
his descendants, funded it with stock in a corporation that published a newspaper to which he had
devoted his life, and expressly forbade the trustees from selling the stock. When the newspaper later
became unprobtable and the prohibition on the sale of the stock threatened the trust corpus, the
trustees sought and received judicial approval to sell the stock. In approving the deviation from the
Ono sale of stockO administrative term, the court explained O[tflhe dominant purpose of Mr. Pulitzer
must have been the maintenance of a fair income for his children and the ultimate reception of the
unimpaired corpus by the remaindermieh 40 94.

186 See Amending Perpetual Conservation Easemgats, ¥yma1039; S.C. Deplt of Mental
Health v. McMaster, 642 S.E.2d 552, 557 (S.C. 2007) (applying the doctrine of administrative
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Under the UTC and Wyoming®s version of the UTC, the standard for
administrative deviation is similarly liberal while not being unbridled. Both brst
provide that a court may modify the administrative terms of a trust if, because
of circumstances not anticipated by the settlor, modibcation will further the
purposes of the triét.The comments to the UTC explain that the purpose of
this provision Qis not to disregard the settlorOs intent but to modify inopportune
details to effectuate better the settlorOs broader ptipBstis.the UTC
and WyomingQOs version of the UTC also provide that a court may modify the
administrative terms of a trust if continuation of the trust on its existing terms
would be impracticable or wasteful or impair the trustOs admini&trBtien.
comments to the UTC explain that this provision Obroadens the courtOs ability tc
modify the administrative terms of a trustO and Ois an application of the requiremer
... that a trust and its terms must be for the benebt of its benebciaries,O whick
in the conservation easement context, is the Plblie comments further
explain that, O[a]lthough the settlor is granted considerable latitude in dePning
the purposes of the trust, the principle that a trust have a purpose which is for
the benebt of its benebciaries precludes unreasonable restrictions on the use
trust property!® The UTC and WyomingQOs version of the UTC also specibcally
authorize a court to (i) modify a trust to achieve the settlorOs tax objectives
provided the modiPcation is not contrary to the settlorOs probable #tention,
and (ii) reform a trust to correct mistakes of fact é¥law.

As the foregoing discussion indicates, courts in both common law and
UTC jurisdictions have fairly broad discretion to authorize a deviation from the
terms of a conservation easement, provided such deviation is consistent with th
easementOs overall purpose.

deviation to alter an administrative term of a charitable trust and explaining O[c]onsiderable
Rexibility will always be allowed in the details of the execution of a trust, so as to adapt it to the
changed conditionsO).

187 UTC, supranote 15, & 412(a)Vyo. Srat. Ann. B 4-10-413(a) (2008).

188 UTC, supranote 15, & 412 cmt. (noting also that, while it is necessary that there be
circumstances not anticipated by the settlor, the circumstances may have been in existence whe
the trust was created).

1891d. o 412(b)Wyo. Srat. AnN. & 4-10-413(b).

190SedJTC, supranote 15, @ 412 cmt.

911d. See aldpavid M. EnglishThe Uniform Trust Code (2000): Signibcant Provisions and
Policy Issyé&¥ Mo. L. Rev. 143, 169 (2002) (OThe UTC provides for this increased Rexibility but
without disturbing the principle that the primary objective of trust law is to carry out the settlorOs
intent. The result is a liberalizing nudge, but one founded in traditional doctrine.O).

12 UTC, supranote 15, @ 4168/Vvo. Stat. ANN. & 4-10-417.

18 UTC, supranote 15, & 418/vo. SraT. AnN. & 4-10-416.
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(2) Cy Pres

To the extent a holder wishes to amend a conservation easement in a manner
contrary to its purpogsuch as to permit subdivision and development of the
land)®®* or to terminate the easement (which would clearly be contrary to its
purpose}?® the holder should be required to obtain court approval pursuant to
the doctrine oty predUnder the traditional formulation of the doctrinef
presif (i) the charitable purpose of a gift or trust becomes illegal, impossible, or
impracticable, and (ii) the donor is determined to have had a general charitable
intent, then (iii) a court can formulate a substitute plan for the use of the gift
or trust assets for a charitable purpose that is as near as possible to the purpose
specibed by the dori¥r.

Courts and legislatures have made some modest changes to the traditional
formulation of the doctrine of pre'¥” In states that have adopted the UTC, the
doctrine can now be applied if the charitable purpose of a trust becomes unlawful,
impossible, impracticable, or wasté&dlhe requirement of general charitable
intent is also generally no longer a barrier to the application of the doctrine.
Courts almost invariably bnd that a donor had a general charitable intent if the
gift or trust fails after it has been in existence for some period of time, the UTC

194 See supmotes 131D143 and accompanying text (discussing the Myrtle Grove contro
versy).

195 As previously noted, the purpose of a conservation easement generally is the protection of
the particular land encumbered by the easement for the conservation purposes specibed in the deed
of conveyance in perpetuity.

1% See, e.(RESWTEMENT (SEconD) oF TrusTs supranote 12, o 399 (OIf property is given in
trust to be applied to a particular charitable purpose, and it is or becomes impossible or impracticable
or illegal to carry out the particular purpose, and if the settlor manifested a more general intention
to devote the property to charitable purposes, the trust will not fail but the court will direct the
application of the property to some charitable purpose which falls within the general charitable
intention of the SetﬂOr.@DNALD CHESTER GEORGEGLEASON BOGERT, & GEORGET AYLOR BOGERT,
THe Law oF Trustsanp Trusteesa 431 (3d ed. 2005) (explaining that the words Ocy presO are
Norman French for Oas near,0 and the phrase when expanded to its full implication was Ocy pres
comme possible,O which meant Oas near as possibleO). Jackson v. Phillips, 96 Mass. 539 (1867), is
perhaps the most famous example of the application of the docyripee§that case involved a
charitable trust created to promote the abolition of slavery. When the purpose of the trust became
Oimpossible or impracticableO as a result of the adoption of the Thirteenth Amendment to the
Constitution, the court applied the doctrineyfpreand instructed the trustees to use the trust
assets to aid former slaves and assist necessitous persons of African descent.

197 Changes have been modest because of the prirgtgie décisisd constitutional limits
on the ability of state legislatures to encroach upon the fydicggowerSee infraotes 3319341
and accompanying text.

198 UTC, supranote 15, a 413(a)Vvo. SraT. Ann. @ 4-10-414 (2008Bee also infnate 281
(explaining that the wasteful standard was added to the UTC primarily to deal with the problem of
surplus funds and such standard should not be applied to authorize the termination of conservation
easements when purportedly ObetterO conservation opportunities present themselves).
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and the Restatement (Third) of Trusts apply a presumption of general charitable
intent, and some states have eliminated the requirement®&nfirelycourts
increasingly have determined that, upon the modibcation of a trust pursuant to
the doctrine oty pregshe substitute charitable purpose need not be the one
that is as near as possible to the donorOs original purpose, but simply one th
is Oreasonably similar or close toO such purpose, or OOfalling within the gen
charitable purposeQO0 of the $&ttlor.

2. The End of Perpetuity®sorrect Interpretation of Charitable Trust
Principles

As should, by now, be cléBne End of Perpetuity@sysis of the manner
in which the foregoing principles affect the amendment and termination of
conservation easements is incorrect. The article fails to acknowledge that Bexibilit
to amend conservation easements consistent with their stated purposes can be a
often is built into conservation easement deeds through the use of an amendmer
provision, and that the use of such provisions is strongly recommended by the
Land Trust Allianc®! The article references implied powers only in passing,

199 SedRethinking the Perpetual Nature of Conservation Easgmeaots 63, at 478D80.
See alddTC, supranote 15, o 413 cmt. (OSubsection (a) . . . modibes the doctrine of cy pres by
presuming that the settlor had a general charitable intent . . . .0). WyomingOs version of the UTC
similarly presumes the settlor had a general charitableSeddivb. Srat. Ann. & 4-10-414(a).

200 ResaTEMENT (THIRD) OF TRUSTS supranote 11, & 67 cmt. d.

201 See supkart 11.D.1.a (discussing amendment provisidhs)End of Perpetuigfers to
an amendment provision only once in a footSe@he End of Perpetuity, suoi@ 4,at 68, n.
193. This footnote provides in relevant part

if the easement grantor is well-enough represented to provide an amendment clause
in his or her conservation easement, the easement will be exempt from the doctrine
of cy prestherwise not. One has to wonder; if application of the doctrine is so
crucial to the proper management of conservation easements [should] having a
clever lawyer should [sic] exempt a grantor from its application.

This footnote illustrates the authorOs misreading of charitable trust principles. As dscussed in
11.D.1.a, suprathe typical amendment provision grants the holder of a conservation easement
broad discretion to agree to amendments, but only if the amendments are consistent with or further
the purpose of the easement. Accordingly, the typical amendment provision does not exempt a
conservation easement from the doctrieg pfesnd it would be contrary to the requirements

for tax-deductible easements under federal tax law if it did. Rather, the holder of a conservation
easement containing a typical amendment provision would still be required to obtain court approval
in acy pregroceeding to (i) terminate the easement (which would clearly be contrary to its purpose)
or (ii) amend it in a manner thatist consistent with its purpao®eich as was attempted in the

Myrtle Grove controversy). Also, given the discussion of the wisdom of using amendment provisions
in the various iterations of the Conservation Easement Handbook, the Land Trust AllianceOs strong
recommendation in favor of the use of such provisions in its Amendment Report, and the increasing
focus of state attorneys general and the IRS on the issue of amendsugmisqset9 andhfra

notes 295 and 296 and accompanying text), any reasonably well-prepared attorney involved in ¢
conservation easement transaction would consider the issue of amendments to be a key compone
of the negotiation process.
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quickly dismissing them as having little rele¥&raoed conf3ates the doctrines

of administrative deviation acyl pre®¥® The article also lumps all amendments
together, claiming, incorrectly, that charitable trust principles both require judicial
approval of every amendment @y @reproceeding and preclude most typical,
salutary, and reasonable amendments even with judicigPteview.

As the discussion in the previous subpart indicates, charitable trust
principles should apply differently to different types of amendmentsNnamely
(i) amendments that are consistent with or further the purpose of an easement
and (ii) amendments that are contrary to the purpose of an easement. The holder
of a conservation easement should be permitted to agree to amendments that are
consistent with or further the purpose of a conservation easement in one of three
ways:

® pursuantto an express power granted to the holder in an amendment provision
included in the easement deed, the exercise of which should not be second-
guessed by a court unless there has been a clear abuse of$iscretion;

e pursuant to the holderOs implied power to do what is necessary or appropriate
to carry out the terms of the easerfiéqnt;

e inthe absence of an express or implied power, with court approval obtained
pursuant to the doctrine of administrative deviation, which is more Rexible
than the doctrine aly pre¥’

On the other hand, the holder of a conservation easement should be permitted
to agree to amendments that are contrary to the purpose of the easement (such as
those attempted in the Myrtle Grove controversy), or to the outright termination

of the easement (which would clearly be contrary to its purpose), only with court
approval in ay pregroceeding’®

These principles do not unduly constrain the discretion of holders of
conservation easements given that (i) the Land Trust Alliance sanctions only
amendments that are consistent with or further the purpose of an easement
in its Standards and Practices, its Amendment Report, and the Conservation

202 Sed’he End of Perpetuity, smote 4,at 68D69.

203 See idat 68.

204 See supnmtes 1500152 and accompanying text.
205See supRart I1.D.1.a.

206 See supkart I1.D.1.b.

27 See supRrart 11.D.1.c.

28 See id.
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Easement Handboé¥, (ii) land trusts that have adopted formal amendment
policies generally authorize only such amendii¥diiisit is generally assumed

that only such amendments comply with federal tax law requiféheerds,

(iv) government entities and land trusts can and often do negotiate for the
inclusion of an amendment provision in conservation easement deeds that
expressly grants them the discretion to agree to such ameftimdetd,

most of the OtypicalO amendmentsTtimtEnd of Perpetuityaims would be
precluded by the application of charitable trust principles are those that are likely
to be consistent with or further the purpose of a conservation easement and,
thus, could be agreed to by the holder pursuant to the discretion granted to it
in an amendment provisié Moreover, the requirement under state charitable

29 See suprtes 4958 and accompanying text.

210 For example, The Vermont Land TrustOs amendment policy provides that amendments that
Ohave a better or at least neutral effect on the resources conservedO may be recommended to
Board for approval, and lists consistency with Othe overall purposes of the conservation easemer
and Oany other written expressions of the original GrantorOs intentO as amendment principle
LTA Amendment Repstpranote 44, at Appendix A-1. The Nature ConservancyOs amendment
policy provides that, before authorizing an amendment, its staff must Omake a determination
that the proposed changes would not in any way diminish the overall goals and objectives of the
original conservation easementO and Othe Conservancy is bound by the conservation purposes
outlined in the original conservation easemiena©Appendix A-2. The Colorado Open Lands
amendment policy provides that O[aJn amendment must have either a benebcial or neutral effec
on the conservation values protected by the conservation eakkra¢rgpendix A-3. The
Marin Agricultural Land TrustOs amendment policy provides O[tlhe proposed amendment [must]
strengthen or have a neutral effect on the Protected Values of the easement. No amendment wil
be considered that could result in a net degradation of the Protected ValuesO and O[t]he propose
amendment [must be] consistent with the purpose of the eastnantAppendix A-4. The
Society for the Protection of New Hampshire ForestsOs amendment policy provides that an
amendment must not be inconsistent with the purposes of the original easement and the policy
does not permit modibcations Owhere additional land outside the easement Property is protecte:
in return for modibcation of the easemddt.&t Appendix A-5. The Brandywine ConservancyOs
amendment policy provides that Oan amendment must be consistent with the conservation purpose
of the existing easementO and, Oif the landowner initiates the amendment, it must provide a ne
conservation benepbidOat Appendix A-6.

211 See suprte 159 and accompanying text.
225ee supkart I1.D.1.a.

213 The End of Perpetuigfers to the following as typical amendments, Othe correction of
technical errors in the easement document; claribcation of ambiguities; tightening of restrictions;
expansion of the area covered by the easement; relocation or modibcation of reserved developme
rights; increase in [a landownerOs] reserved rights in exchange for increased conservation on 1
easement parcel; . . . and modibcations to ref3ect changes in the law, or to improve enforcemer
and management of the easem@weOThe End of Perpetuity, sigpead, at 67D68. All such
amendments could, in the right circumstances, be consistent with or further the purpose of a
conservation easement. The extent to which any of these amendments are Otypical,O however.
unclearSee, e.g., infndtes 2319233 and accompanying text (discussing the low reported rate of
amendments agreed to by land trustigyanote 159 (discussing the Senate Finance CommitteeOs
concern with Otrade-offO amendments due to the difbculty in weighing increases and decreases
conservation benepts).
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trust law of court approval ircg preproceeding for the outright termination

of a conservation easement, or for amendments that are contrary to the purpose
of an easement, is consistent with federal tax law requirements applicable to tax-
deductible conservation easenténts.

It may, of course, sometimes be unclear whether a proposed amendment is
consistent with or contrary to the purpose of a conservation easement. As previously
explained, however, courts should not second-guess a holderOs exercise of its power
to amend a conservation easement pursuant to an amendment provision included
in the easement deed absent a clear abuse of that diSddetithre other hand,
highly questionable calls should be subject to state attorney general and court
oversight to ensure that the public interest and investment in the conservation
easement is protectéd.

To summarize, contrary to the assertions matlkeirend of Perpetuity
applying charitable trust principles to conservation easements would not
(i) categorically deny easement holders the right to amend conservation easements
Oon their ownQ; (ii) require holders to obtain judicial sanction of every amendment
in acy preproceeding; or (iii) preclude most typical, salutary, and reasonable
amendments even with judicial review. Rather, amendments that are consistent
with or further the charitable purpose of an easement could be agreed to through
the exercise of a holder®s express or implied powers, or with court approval
obtained in a more Rexible administrative deviation proceeding. It is only when
a holder wishes to terminate a conservation easement, or modify it in a manner
contrary to its stated purpose (as was attempted in the Myrtle Grove controversy),
that court approval in@ pregroceeding would be required.

E. Amendments are Not a Relatively Common Occurrence
The End of Perpetuiigserts that O[e]lasement modibcation (amendment)

is a relatively common occurreteTBis representation is inconsistent with
what appears to be both reported and common knowledge in the land trust

214 See suprente 159 and accompanying text (discussing federal tax law requirements as they
relate to amendment#)fra notes 302306 and accompanying text (discussing federal tax law
requirements generally).

215See supRart I1.D.1.a.

216The Myrtle Grove controversy is a case in g@atsupnates 1319143 and accompanying
text.

217 The End of Perpetuity, smoia 4,at 26 n.3.
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community?® While some land trusts have written amendment péficad,

as discussed above, negotiate for the inclusion of an amendment provision in th
easement deeds they accept, amendments are, in fact, not a relatively commc
occurrence.

The Land Trust AllianceOs Standards and Practices specibcally provide th:
easement amendments Oare not rotfiaa@the commentary thereto explains
that amendments Oare not commBiTAe 2005 edition of the Conservation
Easement Handbook explains:

When the terms of an easement are negotiated, both the
landowner and the holder should consider those provisions
unchangeable. Although altered circumstances and conditions
may someday justify an amendment to the document, an

organization or landowner should never agree to a conservation
easement with the idea that its terms will be changé# later.

The Land Trust AllianceOs recently published Amendment Report similarly
provides that conservation easements should be amended only in Oexception
circumstance&®And the Amendment Report concludes by providing the
following Okey pointsO to land trusts regarding amendments:

218 While adding land to, or strengthening the development and use restrictions in, existing
conservation easements may be relatively common and uncontroversial, as noted in Part [l.D.1.b
suprathose actions should be viewed as the making of additional charitable gifts rather than
modibcations to the terms or purposes of existing gifts.

219 See suprmte 210 (describing a number of land trust amendment policies); Jason B. van
Doren, Summary of the 2004 Conservation Easement Violations & Amendnisntenstedy,
J.Lanp TrusT ALLiance, Summer 2005, 24, 25 (noting that forty-Pve percent of the land trusts
surveyed had a written amendment policy).

220] TA Standards and Practieggranote 48, at 14 (Practice 111. Amendments).
221 Commentary on Practice 4djpyranote 51.

222 2005 NseRwTION EasemeENnT HANDBOOK, supranote 26, at 183. This language was
carried forward in only slightly modibed form from the 1988 edition of the Conservation Easement
Handbook, which provides:

When the terms of an easement are negotiated, both the grantor and the grantee
should consider those provisions unchangeable. Although altered circumstances
and conditionsnaysomeday justify an amendment to the document, amendments
should be viewed with extreme caution. No organization or property owner should
ever agree to a conservation easement with the idea that its terms will be changed
later.

1988 NsERwWTION EAaseMENT HANDBOOK, supranote 21, at 121 (emphasis in original).

223 TA Amendment Repetipranote 44, at 9 (OExceptional circumstances sometimes warrant
easement amendments . . id®t 32 (OTo minimize risks, the land trustOs amendment policy and
supporting materials should underscore that easements are par@etdad only in exceptional
circumstancasgd that all amendments must clearly serve the public interestNinot solely the interests
of the landowner.0) (emphasis added).
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Focus on good initial easement drafting to avoid the need for
future amendments to the greatest extent possible. Adopt and
use standard easement format and boilerplate provisions that
reduce errors and ambiguity.

Discuss the land trustOs amendment policy with the easement
donor/grantor and any direct funders of the project and include
in the easement deed an amendment provision that expressly
grants the land trust the desired level of amendment discretion.

Consider amendments with great cautimendments should
never be viewed as the.fférm

The amendment policies adopted by many land trusts re3ect a similarly
conservative approach to amendments. In addition to limiting amendments to
those that are consistent with or further the purpose of a conservation®asement,
such policies generally provide that amendments are reserved for exceptional,
extraordinary, and very limited, special circumstances. For example, The Nature
Conservancy (OTNCO), which held conservation easements encumbering over
2.3 million acres as of 20@8provides in its amendment policy:

Conservation easements held by the Conservancy should be
designed and written so as to avoid the need for an amendment
or modibcation of the easement terms. It is the ConservancyOs
presumption that a conservation easement will not be amended
or modibPed. In exceptional cases or in unforeseen circumstances,
this presumption may be rebutted provided [TNCOs amendment
procedures, which comply with charitable trust principles, are
followed?’

The Society for the Protection of New Hampshire Forests (OSPNHFO), a well-
respected state-wide land trust, provides in its amendment policy:

2241d. at 85 (emphasis added).
225 See suprmte 210 and accompanying text.

226 Conservation Easement ModibcationsNThe Nature ConservancyOs Approach-and Experi
ence, Philip Tabas, VP/General Counsel, February 15, 2008 (on ble with authors).

221 TA Amendment Repetipranote 44,at Appendix A-2. TNCOs amendment procedures
require that, other than with respect to amendments thag armimisinvolve the imposition
of additional restrictions on the encumbered property, or are in the nature of a claribcation of the
terms of an easement rather than a change thereto, the organization must secure the approval of
the relevant state authority that provides oversight of charitable organizations in the state where the
property is located (generally the state attorney general) and seek court approval when appropriate.
Id.
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SPNHFOs conservation easements are achieved through
voluntary agreements with landowners. Once an easement is
executed, SPNHF is bound to uphold the terms of the easement
as negotiated. SPNHFOs record in upholding the terms and
purposes of the original easement will determine whether future
donors will put their trust in SPNHF.

It is SPNHFOs policy to hold and enforce conservation easements
as written. Amendments to conservation easements will be
authorized only under exceptional circumstances and then only
under [SPNHFOs amendment guidefifes].

The Brandywine Conservancy, a well-respected regional land trust, provides in it
amendment policy:

Amendment is an extraordinary procedure and not available to
a landowner as a matter of right, unless the easement itself or
Federal, state, or local law mandates that a particular amendment
must be adopted®

And the Little Traverse Conservancy, another well-respected regional land trust,
provides in its amendment policy:

The Little Traverse Conservancy acquires and holds conservation
easements for the purpose of protecting land for the benebt of
current and future generations. Prior to donating or selling their
conservation easement, landowners are assured that the easement
is permanent. The Conservancy has an obligation to monitor,
enforce, and uphold conservation easements to assure that these
conservation easements will stand the test of time.

Conservation easement amendments are viewed by the
Conservancy as being appropriate in only very limited, special
circumstance?®’

228 |d. at Appendix A-5. The New Hampshire Attorney General is working with SPNHF
to develop guidelines regarding Attorney General and court oversight of conservation easemen
modibcations and terminations pursuant to charitable trust prir8sglesipreote 19.

229 TA Amendment Repstpranote 44, at Appendix A-6. The mission of the Brandywine
Conservancy, which is located in Chadds Ford, Pennsylvania, is Oto conserve the natural and cultur
resources of the Brandywine River watershed and other selected areas with a primary emphasis
conservation of water quantity and quality.O Brandywine Conservancy, Environmental Management
Center, Our Mission, http://www.brandywineconservancy.org/conserving.html (last visited Nov.
21, 2008).

20 | jttle Traverse Conservancy Land Protection Policy: Policy For Amendments to Conser-
vation Easements (on Ple with authomsgilable athttp://learningcenter.lta.org/attached-
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Finally, studies conducted by the Land Trust Alliance conbrm that conservation
easement amendments are relativel§fratee more recent study, which was
based on data gathered from the over 1,000 land trusts that responded to the
Land Trust Alliance®s 2003 National Land Trust Census, reports that O[t]he total
number of conservation easement amendments reported . . . [represents] about
2.5 percent of the total 17,847 easements [held by land #a3isg @arlier
study, conducted in 1999, found that only O[a]pproximately 4 percent of the more
than 7,400 conservation easements held by local and regional land trusts ha[d]
been amended . . 23@ccordingly, contrary to the assertion ma@laérEnd of
Perpetuityamendments to conservation easements are not a Orelatively common
occurrence.O Rather, amendments are the exception rather than the rule, and are
reserved for exceptional, extraordinary, and very limited, special circumstances.

F. Standing to Sue

The standing rules that apply in the charitable context are designed to
balance the need to protect charitable organizations from nuisance suits with the
need for organizational accountal3ftitin the conservation easement context,
this balancing can be described as follows. Government and nonprobt holders
of conservation easements need the freedom to administer the easements they
hold without fear of possible nuisance suits by neighboring landowners or

Ples/0/50/5086/12_03.doc (last visited Nov. 20, 2008). The mission of the Little Traverse Conserv
ancy is Oto protect the natural diversity and beauty of northern Michigan by preserving signibcant
land and scenic areas, and fostering appreciation and understanding of the environment.O Little
Traverse Conservancy, About Us, Mission Statement, http://landtrust.org/LTC/aboutusTABLE.
htm (last visited Nov. 21, 2008).

231 Segran Dorensupranote 219; RenZ Wies€opnservation Easement Amendments: Results
from a Study of Land TruBkeHANGE: J.LAND TRuUST ALLIANCE, Spring 2000, 9.

%2 Seevan Dorensupranote 219, at 26.

23 SedlNiesersupranote 231, at 9 (quoting Jean Hocker, then President of the Land Trust
Alliance, as stating O[t]he fact that so few easements have been amended indicates that land trusts
have been appropriately cautious about making amendmentsO).

24 As explained by the Panel on the Nonprobt Sector:

Courts and state legislatures have been unwilling to subject charitable organizations
to the risk of unrestricted claims of breach of trust by members of the public for
good reason: the potential for nuisance lawsuits would deter service on charitable
boards and the cost of defending such claims would come out of charitable funds.
States have addressed the need to balance protection from such lawsuits with
organizational accountability by granting standing to sue to a limited number of
persons.. . ..

Strengthening the Transparency, Governance, and Accountability of Charitable Organizations: A
Supplement to the Final Report to Congress and the NongRarteSeattine Nonprobt Sector),

April 2006, at 29available atvww.nonprobtpanel.org/Report/index.html (last visited Nov. 20,

2008) [hereinafteSupplement to Nonprobt Repbe Panel on the Nonprobt Sector was convened

in October 2004 at the encouragement of the leaders of the Senate Finance Committee to consider
and recommend actions to strengthen good governance and ethical conduct within public charities
and private foundatiorSee idat 3.
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other members of the public because such suits could entail the expenditure o
signibcant public or charitable funds on unwarranted litigation and discourage
service on land trust boards. On the other hand, as eviddriokd byDowé®

the Myrtle Grove controvef8yand the Wal-Mart controvefythere must be

a means by which grantees of conservation easements can be held accountable
actions taken or not taken that are in violation of their Pduciary obligations to
both easement grantors and the public. Negligence, malfeasance, and the use
assets for purposes other than those specibed by the donor are not unknown in tr
charitable conteX® and there is no reason to believe that the government entities
and land trusts holding conservation easements will be the prst class of entities i
history to be immune to such abuses. In fact, a variety of factors would support
the view that such entities should be subject toaversight than the typical
holder of charitable assets, rather than less, including (i) the signibcant public
investment in conservation easements and the conservation and historic value
they protect® (ii) the enormous economic value inherent in the development and
use rights restricted by conservation easéft@iitshe political, Pnancial, and

%5 See supnote 3.
26 See suprmtes 131D143 and accompanying text.

%7 In the Wal-Mart controversy, Chattanooga County, Tennessee, which held a perpetual
conservation easement, permitted the construction of a four-lane road across the protected land t
provide access to a Wal-Mart SuperCe3rerPerpetuity and Beyond, rsoierd 8, at 695D700.

Several environmental groups and a citizen pPled suit alfeginglja that the road violated
the terms of the easemede idat 696D97. The case settled on terms favorable to the public, as
benebciary of the easement, and in accordance with charitable trust |S&ecipe £98.

238 Sed-REMONT-SWITH supranote 157, at 19D115 (describing the history of charitable trust
law and the need, evident from almost the brst emergence of charities as legal entities, for th
supervision of those entrusted with charitable assets to help prevent negligence, maladministratior
and diversion of such assets to purposes contrary to those specibed by tBeedaldgia)jon
Fremont-Smith & Andras Kosar##ongdoing by Ofbcers and Directors of Charities: A Survey of
Press Reports 1995-2@@Exempt ORG. Tax Rev. 25 (Oct. 2003); Marion R. Fremont-Smith,
Pillaging of Charitable Assets: Embezzlement and6MfaenbT Orc. Tax Review 333 (Dec.
2004); Stephanie Strofeport Sketches Crime Costing Billions: Theft From Nhérfiess,
March 29, 2008, at A10.

29 The public investment in conservation easements is substantial and takes many forms,
including (i) the generous federal (and, in some cases, state) tax benebts provided to easeme
donors, (ii) the signibcant public funds being appropriated for easement purchase programs, (iii) the
tax-exempt status of the land trusts acquiring easements, and (iv) public funding of the operations
of the government entities acquiring and enforcing easements.

240 A conservation easement can reduce the fair market value of the land it encumbers by
hundreds of thousands or even millions of ddlaes.e.glax Incentives, supiete 42, at 25
(noting, in 2004, that in the 17 reported conservation easement valuation cases, courts determinec
that the easements had reduced the value of land they encumber at the time of their donation
by as much as $4.97 million and as little as $20,800, with an average diminution in value of
approximately 43%%ee also suprte 3, noting that the conservation easement at istioksin
v. Dowdhad an estimated value of over $1 million at the time it was donated in 1993. Given
the increase in land values and development pressures in Wyoming since 1993, that conservatio
easement is likely worth considerably more now.
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other pressures that may be brought to bear on both governmental and nonprobt
holders to substantially modify, release, or terminate conservation easements, and
(iv) the increasing importance of land conservation as undeveloped land becomes
more scarce.

If the only parties with standing to sue to enforce a conservation easement
were the owner of the encumbered land and the holder of the easdinent, as
End of Perpetuityiggests! there would be no party able to call the holder of
a conservation easement to account if it breached the Pduciary duties it should
be deemed to have accepted when it accepted the €&s@rhdatthat lack
of oversight might suit some of the governmental and land trust holders of
conservation easements, it would clearly be contrary to the public interest and
investment in such easemertte. End of Perpetuwityjects to the notion that the
state attorney general or other representative of the public might have standing to
Osecond guessO the decision of a land trust and landowner to substantially modify
or terminate a conservation easeffieBtt in no other charitable context are
those entrusted with charitable assets to be used for specibc purposes the brst,
last, and only authority on fundamental matters relating to the management and
disposition of such assets. Moreover, for the reasons noted immediately above, it
would be unwise (as well as unprecedented) to specially exempt charitable gifts of
conservation easements from the principles that govern the administration of all
other charitable gifts.

The standing rules in the charitable context are also carefully calibrated to
balance the competing needs of administrative efbciency and organizational
accountability. Accordingly, it is unlikely that government or nonprobt holders
will be subject to nuisance suits as a result of the application of charitable
principles to conservation easements. In most cases standing to enforce a restricted
charitable gift or charitable trust has been limited to the state attorney*general.

21 Se@he End of Perpetuity, smota 4,at 63D67.

242 pyrsuant to the Uniform Conservation Easement Act and WyomingOs version of that act,
an entity eligible to be a holder of a conservation easement may be granted a third-party right of
enforcement in a conservation easementBERICEA, supranote 14, aa 1(3), (3)(a)(3Nyo.

Srat. AnN. ma 34-1-201(b)(iii), -203(a)(iii) (2008). Granting standing to such a third party is
optional, however, and the holder must consent to the grant as a party to the easement. Accordingly,
such third parties cannot be relied upon to call easement holders to account for breaches of their
Pduciary duties.

23 Sedhe End of Perpetuity, smoie 4,at 63D64.

24 Seesusan GarRegulating the Management of Charities: Trust Law, Corporate Law, and Tax
Law,21 U.Hawan L. Rev. 593, 619 (1999) (O[S]tanding to enforce breaches of bPduciary duties
in the charitable context is still limited in most cases to the attorney gefrerabi@)SiTH,
supranote 157, at 324 (OThe common law not only conferred supervisory powers and duties on the
attorney general to enforce charitable funds, . . . it largely excluded other members of the general
public from so doing.0).
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This is Obased not on a denial of the publicOs interest, but on the purely practic
consideration that it would be impossible to manage charitable funds, or even to
Pnd individuals to take on the task, if bduciaries were to be constantly subject to
harassing litigatiod*®

A leading treatise on trust law explains the rationale for granting standing to
the state attorney general in the charitable context:

The public benebts arising from [a] charitable trust justify the
selection of some public ofbcial for its enforcement. Since the
Attorney General protects the rights of the people of the state,
he has been chosen as the protector, supervisor, and enforcer
of charitable trusts, both in England and in the several states.
This is true either because of a specibc delegation of that power
by statute, by reason of a general statutory statement of his
duties, because of judicial decision, or some combination of the
above?®

The public benebts arising from a conservation easement similarly justify the
selection of the Attorney General as the protector, supervisor, and enforcer of the
easement. Accordingly, the state attorney general should have standing to sue
enforce a conservation easement on behalf of thé*public.

In some cases courts have also granted standing to enforce a charitable tru
to co-trustees or co-directors of charitable organiZ&tiemsexampldolt v.
College of Osteopathic Physicians & SuhgeS8apreme Court of California

245 FREMONT-SWITH , supranote 157, at 324D25.

245 CHESTER BoGERT & BOGERT, supranote 196, & 411See al$tolt v. College of Osteopathic
Physicians and Surgeons, 394 P.2d 932, 935 (Cal. 1964) (explaining O[b]enebciaries of a charitab
trust, unlike benebciaries of a private trust, are ordinarily indebnite and therefore unable to enforce
the trust in their own behalf. . . . Since there is usually no one willing to assume the burdens of a
legal action, or who could properly represent the interests of the trust or the public, the Attorney
General has been empowered to oversee charities as the representative of the public, a pract
having its origin in the early common lawO).

247 This was recognized by the drafters of the Uniform Conservation Easement Act. The act
grants standing to (i) an owner of an interest in the real property burdened by the easement, (ii) a
holder of the easement, (iii) a person having a third-party right of enforcement, and (iv) any person
authorized by other law. UCEAipranote 14, a 3(a). The comments to the act explain Othe Act also
recognizes that the stateOs other applicable law may create standing in other persons. For exam
independently of the Act, the Attorney General could have standing in his capacity as supervisor o
charitable trusts, either by statute or at commonldaw.® cmt.See alSResWTEMENT (S=coND)
ofF TrusTs supranote 12, & 391 cmt. a (noting that, in some states, the local district or county
attorney rather than the attorney general is charged with maintaining suits to enforce charitable
trusts).

248 Sed=REMONT-SMITH , supranote 157, at 3345ee aldOHESTER BoGERT & BOGERT, supra
note 196, o 411 (OA few state statutes permit proceedings to enforce a charitable trust or to remec
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granted standing to a minority of the directors of a charitable corporation to
sue to redress alleged breaches of trust by the A&jdréycourt noted that,
although the Attorney General has primary responsibility for the enforcement of
charitable trusts, the need for adequate enforcement is not wholly fulblled by the
authority given hirff® The court explained:

The Attorney General may not be in a position to become aware of
wrongful conduct or to be sufbciently familiar with the situation
to appreciate its impact, and the various responsibilities of his
ofbce may also tend to make it burdensome for him to institute
legal actions except in situations of serious public detfiment.

The court pointed out that, because co-trustees and co-directors are both few
in number and charged with the duty of managing the charityOs affairs, they are
unlikely to subject a charity to harassing litig&fidiey are also in the best
position to learn about breaches of trust and bring the relevant facts to a courtOs
attention2® This is certainly the case with regard to land trusts, many of which
have small boards of directors, operate at the local level, and make decisions with
regard to the easements they hold that are not readily apparent to the state attorney
general or the public because they relate to privately-owned land to which the
public may not have visual or physical a€tess.

a breach of trust to be commenced by one other than the Attorney General, such as a co-trustee or
an ofbcer or director of a charitable corporation.O).

29 See Hal394 P.2d at 932.
201d. at 936.
21|d. at 935.
22]d. at 936.

%3 d. (noting also that permitting suits by co-directors and co-trustees does not usurp the
responsibility of the Attorney General, since he would be a necessary party to suctSktigation).
alssupplement to Nonprobt Reuqmtanote 234, at 29 (OStates have addressed the need to balance
protection from [harassing] lawsuits with organizational accountability by granting standing to sue
to a limited number of persons, such as directors and trustees, who are well-positioned to know if
the charity is not behaving appropriately and are unlikely to bring frivolous actions.O).

24 Tax-deductible conservation easements protecting habitat or an ecosystem need not grant
the public either physical or visual access to the subject Be@eras. Reg. & 170A-14(d)(3)(iii).
Physical or visual access to property encumbered by an open-space easement donated pursuant to
a Oclearly delineated governmental policyO is similarly not required unless the conservation purpose
of the donation would be Oundermined or frustratedO without publiSaedesd.170A-14(d)
(4)(iii)(C). See als®repHEN J. SMALL, FEDERAL TAx LAaw oF CoNSERWTION EaseMENTS5-2 (1997)
(explaining that, when Congress was considering revisions to the federal charitable income tax
deduction provision for conservation easement donations in 1980, a number of Congressmen and
interest groups were strongly opposed to a requirement of public access to easement-encumbered
land, claiming that Odonors who had to Gopen upO their land to the public simply would not be
interested in making easement donationsO).
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Courts also occasionally grant standing to private persons who are deemed t
have a Ospecial interestO in the enforcement of a charitable trust. To obtain su
a grant of standing, however, a person generally must show that she is entitled t
receive a benebt under the trust that is not merely the benebt to which members ¢
the public in general are entitiédRremised on the proposition that the attorney
general is best suited to represent the interests of the public, courts traditionally
have been conservative in granting standing to parties with a special interes
(Hicks v. Dowtbeing a case in poiAt).In a review of standing cases involving
charitable trusts decided between 1980 and 2001, Marion Fremont-Smith,
author ofGoverning Nonprobt Organizatibetermined O[t]he overriding factor
in almost every one of the cases in which individuals were granted standing wa
the lack of effective enforcement by the attorney general or another governmen
ofbcial.& As Professor Susan Gary explains:

Courts will defer to a determination previously made by the

attorney general. That is, if the attorney general has reviewed
the case and declined to pursue it, a court is unlikely to grant
standing to a private party, especially in a state with a strong
record of charitable enforcement by the attorney general. In
contrast, if the court perceives lax enforcement efforts or lack
of resources or interest on the part of the attorney general, the

%5 See, e.§0TT & FRATCHER, supranote 12, a 391.

%6 In Hicks v. DowdJiscussedupranote 3, the Wyoming Supreme Court denied standing
to sue to enforce a conservation easement to a resident of the county in which the protected
land is located, but invited the Wyoming Attorney General to reassess his position with regard
to the caseSee also, eBhone v. Adams, 986 So. 2d 374 (Ala. 2007) (holding that a church
and a school, which were among numerous entities that could, in the trusteesd discretion, recei\
charitable contributions under a charitable trust, did not have standing to maintain an action for
the enforcement of the trust because they were merely potential as opposed to actual benebciari
of the trust)jn re Clement Trust, 679 N.W.2d 31 (lowa 2004) (holding that a local community
center did not have standing to maintain an action for the enforcement of a charitable trust because
the center was merely a potential benebciary of the trust); Nixon v. Hutcherson, 96 S.W.3d 81 (Mo.
2003) (holding that parents who were potential benepciaries of an education trust to benebt needy
children did not have standing to maintain an action for the enforcement of the trust because their
interest was no greater than the interest of all other members of the putative class); Forest Guardiar
v. Powell, 24 P.3d 803 (N.M. Ct. App. 2001) (holding that children attending New Mexico public
schools did not have standing to maintain an action for the enforcement of a school lands trust
created under a state statute, which constituted a charitable treistjton Hershey Sch., 911
A.2d 1258 (Pa. 2006) (holding that the alumni association of the Milton Hershey School did not
have standing to question an agreement reached between the board of managers of the school a
the Pennsylvania Attorney General regarding the administration of the school, and explaining that
the trust agreement did not contemplate the alumni association acting as a Oshadow boardO wi
standing to challenge actions taken by the managing board).

257 FREMONT-SWITH , supranote 157, at 331, 333.
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court may be willing to supplement the OofbcialO enforcement
and grant standing to a private party with special intgrests.

On balance, the courts have been appropriately conservative in granting standing
to parties with a special interest. Accordingly, treating conservation easements as
charitable trusts is unlikely to expose holders of easements to harassment by such
parties.

The UTC expands the traditional common law rule regarding who has
standing to sue to enforce a charitable trust to include the settlor of a charitable
trust?® Professor Ronald Chester explains the reason for this expansion:

%8 Sedary,supranote 244, at 628. For examples of grants of standing to parties with a special
interest, see Hooker v. The Edes Home, 579 A.2d 608 (D.C. 1990) (granting standing to elderly
indigent widows eligible for admittance to a charitable home for the aged when the board of trustees
proposed to close the home and relocate the residents because the widows were members of a small
sharply debned class of potential benepbciaries and were challenging whether the trusteesO proposed
action was compatible with the settlor®s intent rather than the day-to-day management of the trust);
Kapiolani Park Pres. SocOy v. Honolulu, 751 P.2d 1022 (Haw. 1988) (granting standing to members
of the public who used a public park to sue to enjoin the lease of a portion of the park for use as a
restaurant where the attorney general actively joined in supporting the alleged breadi of trust);
reTrust of Hill, 509 N.W. 2d 168, 172 (Minn. Ct. App. 1993) (granting standing to sue to enforce
a charitable trust to an individual who was both a former trustee of the trust and a descendant of
the settlor because such individual was Oin a position to understand the purpose and operation of
the trustO and the attorney general had elected not to participate in the proBatetisgs)y.

Paterson Gen. Hosp. 235 A.2d 487, 495 (N.J. Super. Ct. Ch. Div. 1967) (granting standing to sue

to prevent the relocation of a charitable hospital corporation to a nearby township to the city in
which the corporation was located and to two individual residents and taxpayers of the city because
O[wi]hile public supervision of the administration of charities remains inadequate, a liberal rule as to
the standing of a plaintiff to complain about the administration of a charitable trust or charitable
corporation seems decidedly in the public interdstaldedward C. Halbach, J8tanding To

Enforce Trusts: Renewing and Expanding Professor GaubatzOs 1984 Discussion of Settlor Enforcement,
62U. Miami L. Rev. 713, 721 (2008) (arguing that, based on Othe unusually comprehensive and
rebned, and fundamentally sound, reasoningO of the ElmaienO[i]f, as has become common

in recent years, a conservation easement is granted to a governmental entity or other nonprobt
organization to be held upon charitable trust or the equivalent (usually, for tax reasons, perpetually),
owners of adjoining or perhaps nearby land, and in some circumstances others, such as downstream
land owners, who benepbt more than the public generally should be recognized as having special-
interest standing [but only] to compel adherence to the easementOs charitable purposeO and not to
guestion the day-to-day management of the easement).

2% SeeTC, supranote 15, o 405(c) (OThe settlor of a charitable trust, among others,
may maintain a proceeding to enforce the trudtyO):Srat. Ann. @ 4-10-406(c) (same). The
traditional rule regarding who has standing to sue to enforce a charitable trust is summarized in the
Restatement (Second) of Trusts:

A suit can be maintained for the enforcement of a charitable trust by the Attorney
General or other public ofbcer, or by a co-trustee, or by a person who has a special
interest in the enforcement of the charitable trust, but not by persons who have no
special interest or by the settlor or his heirs, personal representatives or next of kin.

Res®TEMENT (Seconp) oF TRusTs supranote 12, & 391.
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Charitable trust abuses are not being effectively policed in
most jurisdictions because of lax attorney general oversight and
restrictive standing rules for Ospecially interested benepPciaries.O
More enforcement certainly is needed, which is one reason for the
[grant of standing to settlors]. . . . The grantor is a logical source

to provide such additional enforcement because of his particular
interest in the observance of the terms of the tf&hsfer.

Pursuant to the UTC settlor standing provision, which has been adopted
in Wyoming, the donor of a conservation easement should have standing to sue
to enforce the easem®&htOf course, easement donors eventually die, and it
remains to be seen whether the donor of a conservation easement who has so
or otherwise transferred the encumbered land would have an interest in suing tc
enforce the easement. Easement donors who have sold or otherwise transferre
the encumbered land may be disinclined to expend (or simply may not have) the
time and resources required to litigate, or may have other reasons for not wishin
to enforce the easem#ht.

The End of Perpetuitysconstrues the manner in which the UTCOs grant

of standing to the settlor of a charitable trust would apply in the conservation
easement context by failing to understand that the OtrustO at issue is the restrict
grant of the easement rather than the entity holding the e&8eA®nited

above, the OsettlorO who should be granted standing to sue to enforce a conservat
easement under the UTC is the donor of the easement. The founders of the
organization holding the easement, the successors of such founders, the origin
ofpbcers and board members of the organization and their successors, the truste

260 Ronald ChesteGrantor Standing to Enforce Charitable Transfers Under Section 405(c) of the
Uniform Trust Code and Related Law: How Important Is It and How Extensive SBioRkhlt Be?
Prop. ProB. & TrusTJ.611, 628D29 (2003).

261 Both the UTC and WyomingOs version of the UTC provide that the OsettlorO of a Ocharitable
trustO may maintain a proceeding to enforce theSeddiC, supranote 15, & 405(c)MVvo.
Srat. AnN. @ 4-10-406(c). Both debne OsettlorO to include a person Owho creates Seea trust.O
UTC, supranote 15, o 103(15WWyo. Srat. Ann. & 4-10-103(a)(xviii). The comments to the
UTC provide that Othe creation and transfer of an easement for conservation or preservation will
frequently create a charitable tr@&TC, supranote 15, & 414 cmt. Accordingly, the donor of a
conservation easement should be viewed as the settlor of a charitable trust and should have standi
to sue to enforce the easement on that grBeedilso suprarts |.A, 1I.A, and I1.B. (explaining in
detail why the donation of a conservation easement to a government entity or charitable organizatior
should be viewed as creating a charitable trust or its functional equivalent).

%62The Lowhams, through the Lowham Limited Partnership, donated the easement involved
in Hicks v. Dowtb the Board of Commissione®ge suprate 3. Accordingly, the Lowhams,
through the partnership, are the OsettlorsO of the trust created by the conveyance of the easement :
should have standing to sue to enforce the easement on that ground. The Lowhams have, howeve
declined to become involved in the case for undisclosed reasons.

263 See supreote 261.
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past, present, and future of the organization, and anyone who contributed cash
or other property to the organization are not OsettlorsO of the trust created by
the gift of a conservation easerfféi@ne can analogize to a gift of cash to

the University of Wyoming to be used for a specibc charitable purpose, such as
to fund scholarships for students majoring in political science. The donation of
the cash to the University should be deemed to create a charitable trust (or its
functional equivalent) of which the University should be deemed to be acting as
trustee® The University should have a duty to administer the trust in accordance
with the donorOs specibed puiffoard, under the UTC, the trust should be
enforceable by the donor as Oséffléidvever, the myriad of other donors to

the University, the UniversityOs founders, the successors of such founders, and the
past, present, and future ofbcers, board members, or trustees of the University
would not be OsettlorsO of the trust, and would not have standing to sue to enforce
the trust on that ground.

In short, granting standing to sue to enforce a conservation easement to the
state attorney general, a co-bduciary, the donor of the easement, and, in certain
limited circumstances, a party with a Ospecial interestO is highly unlikely to expose

4 The End of Perpetuéiyserts that such persons could have standing to sue to enforce a
conservation easement donated to a land trust as OSettidriseCEnd of Perpetsityranote 4,
at 64b67.

265 Se@®esWTEMENT (THIRD) OF TRUSTSR, supranote 11, & 28 cmt. a (explaining that a donation
to a charitable institution to be used for a specibc purpose, such as to establish a scholarship fund in a
certain beld of study, creates a charitable trust of which the institution is a trustee). In discussing the
high-proble lawsuit between Princeton University and the heirs of the donors of a large charitable
gift to the University to be used for a specibc charitable purpose, Professor Iris Goodwin explains:

Then as now, the common law rule is that, whether the charity is formed as a
corporation or as a trust, restricted gifts to a charitable entity are governed by the law
of trusts. Thus under the common law, a restricted gift to Princeton places Princeton
in the role of trustee with respect to those funds, notwithstanding that Princeton

is organized as a corporation. Princeton operated under the same constraints with
respect to a restricted gift as would the trustees of a trust. Changing the purpose to
which Robertson funds might be applied once they were in PrincetonOs hands was
not an option for Princeton under the common law.

Iris J. GoodwinAsk Not What Your Charity Can Do For You: Robertson v. Princeton Provides Liberal-
Democratic Insights Into Cy Pres R&fdimpming in the Arizona Law Review and available on
SSRN.

266Se@)TC, supranote 15, = 801 (requiring a trustee to administer the trust in good faith and
in accordance with its terms and purposes and the interests of the benédbciaBies);ANN.
a 4-10-801 (same); UTGupranote 15, & 801 cmt. (OThis section conbrms that the primary duty
of a trustee is to follow the terms and purposes of the trust and to do so in godBefitisD).
American NatOl Bank v. Miller, 899 P.2d 1337, 1339 (Wyo. 1995) (OA trustee . . . acts on behalf of
both the benebciaries and the grantor of the trust. A fundamental duty of a trustee is to carry out
the terms of the trust. . . . OThe clearly expressed intention of the settlor should be zealously guarded
... .00 (citing First NatOl Bank & Trust Co. v. Brimmer, 504 P.2d 1367, 1371 (Wyo. 1973))).

%7 See suprmte 261.
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easement holders to harassing litigation. Moreover, such grants of standing ar
necessary to ensure that holders of conservation easements can be held account:
for breaches of their Pduciary duties. Indeed, if not even the attorney general
were granted standing, egregious breaches of trust would go unremedied to thi
detriment of the public and the charitable sector as a%%Hholeuld also be
unprecedented to exempt the holders of a particular subset of charitable gifts
made for specibc purposes from the standing rules applicable to all other sucl
gifts simply because some of the holders would prefer that their actions not be
Osecond-guessedO by those charged under the law with protecting the publ
interest and investment in charitable assets.

As a practical matter, many land trusts may be relieved to learn that the state
attorney general has standing to sue to enforce conservation easements. Negligen
malfeasance, and the use of conservation easements for purposes other than the
specibed by the donors on the part of even just a few holders could undermine th
credibility of all holders and reduce public conbdence in the use of conservation
easements as a land protection tool. A credible threat of enforcement by stat
attorneys general can be expected to deter this type of behavior. Such a threat ci
also be expected to signibcantly reduce the incidence of landowner violations o
easements, as well as requests by landowners to substantially modify or termina
easements contrary to donor intent and the public interest.

G. Cy PredVill Not be a Sword in the Hands of Landowners, Developers,
or State Attorneys General

The End of Perpetuitiaims that O[i]n the hands of a well-Pnanced legal
team the doctrine aly presould be stood on its headO and become Oa sword
in the hands of landowners and developers, not just a shield for conservation
interests?® Although it is the courts that make the bnal judgment regarding
the application of the doctrine @f pre¥° The End of Perpetuityserts that
Ounder the guisecyfpres court may assume authority to do a number of things,
whether or not they are consistent with the theoyye€’* and that applying
charitable trust principles to conservation easements in a sensible and insightft
fashion Oassumes a judiciary far more knowledgeable, patient, and sympathetic
nuance . . . than is likely to be the c&%&l@ End of Perpetuityther asserts
that O[w]hether the Rexibility thus derived from an equitable proceeding should

%8 For examples of the important role played by the attorney general in ensuring the
enforcement of conservation easementdickser. Dowdliscussesupranote 3, and the Myrtle
Grove controversy, discussgoranotes 1319143.

269The End of Perpetugypranote 4, at 82.

210 See, e.gCHESTER BoGERT & BoGEeRT, supranote 196, o 435 (explaining that tyepres
power is vested in the couritsanote 286 (same).

2"t The End of Perpetugypranote 4, at 81.
22]1d. at 78 n. 225.
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be more a source of comfort than concern will be more dependent upon the judge
assigned to the case than the theory of the doctriné’#tShise assertions are
untoward, unwarranted, and unsupportable.

First, landowners have standing to sue to modify or terminate the
conservation easements encumbering their land even in the absence of charitable
trust principle§’® In addition, without the protection of charitable trust
principles, owners of easement-encumbered land would have a greater likelihood
of persuading courts to modify or terminate conservation easements. The real
property law doctrines that would likely apply to conservation easements in the
absence of charitable trust principlesNthe doctrines of changed conditions and
relative hardshipNwere developed in the context of private servitudes and are
not designed to recognize or protect the public interest in land use re&frictions.
Moreover, when such doctrines apply, there is rarely any payment made to
the holder of the extinguished land use restrictions, as there should be when a
conservation easement is extinguished to avoid unjustly enriching the owner of
the encumbered land at the publicOs effsense.

Charitable trust principles, on the other hand, provide signibcant protection
of both the public interest and investment in conservation easements. Charitable
gifts are particularly favored by the courts and are construed to uphold the donorOs
charitable purpose whenever possilbheleed, it would be a profound departure
from settled precedent for courts to authorize the termination of a conservation
easement pursuant to the doctringyqdrei$ the easement continued to provide
signibcant benebts to the public. For example, in declining to apply the doctrine

2731d. at 81.

214 See, e.dJCEA, supranote 14, & 3(a)(1) (providing that an action affecting a conservation
easement may be brought by an owner of an interest in the real property burdened by the easement);
Wvo. Srat. AnN. @ 34-1-203(a)(i) (2008) (same).

275 See, e,dRESWTEMENT OF PROPERTY supranote 4, & 7.11 cmt. a (applying a special set of
rules based on the doctrineypre® the modibcation and termination of conservation easements
and explaining that, O[b]ecause of the public interests involved, these servitudes are afforded more
stringent protection than privately held conservation servitudes, which are subject to modiPcation
and termination under @ 7.10 [the property law doctrine of changed conditions]O); Gerald
Korngold,Privately Held Conservation Servitudes: A Policy Analysis in the Context of in Gross Real
Covenants and Easem6BfEex. L. Rev. 433, 488 (1984) (noting that the doctrine of relative
hardship, which focuses on the conRict between individual landowners, is too narrow to encompass
the public interest, which must be considered in the case of conservation servitudes).

276 SeeRESTTEMENT OF PROPERTY supranote 4, & 7.11 cmt. ¢ (OIn other instances where
changed conditions lead to termination of servitudes . . . there is seldom an entitlement to damages.
The opposite is true with conservation servitudes.O).

217 See, e.gGrippled ChildrenOs Found. v. Cunningham, 346 So. 2d 409, 411 (Ala. 1977)
(O[C]haritable gifts are viewed with particular favor and every presumption, consistent with the
language of the instrument, should be employed to sustain them.O); Harris v. Georgia Military
Acad., 146 S.E.2d 913, 915 (Ga. 1966) (OOGifts or trusts for charitable purposes are favorites of
the law and the courts . . . [and] courts of equity, it is said, will go to the length of their judicial
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of cy pret create a new class of benebciaries of a charitable trust, the purpos
of which was to provide scholarships to needy students attending the University
of Wyoming and Casper Community College, the Wyoming Supreme Court
explained:

We have found no authority which authorizes a court to make
any such change merely deemed desirable. . . . The clearly
expressed intention of the settlor should be zealously guarded
by the courts, particularly when the trust instrument reveals a
careful and painstaking expression of the use and purposes to
which the settlorOs Pnancial accumulations shall be devoted.
A settlor must have assurance that his solemn arrangements
and instructions will not be subject to the whim or suggested
expediency of others after his d€ath.

A leading treatise on trust law similarly explains:

The line between impossibility and impracticability on the one
side, and inconvenience or slight undesirability on the other,
may be difbcult to draw. Although several of the cy pres statutes
use the word OimpracticableO (and two OinexpedientO) as a basis
for cy pres application . . . , the court will not substitute a new
scheme merely because it or the trustee believes it would be a
better plan than that which the settlor provided.

power to sustain such gifts.00); Webb v. Webb, 172 N.E. 730, 735 (lll. 1930) (OGifts to charity have
always been looked upon with favor by the courts. Every presumption consistent with the language
used will be indulged to sustain thenm®CarlsonOs Estate, 358 P.2d 669, 671D72 (Kan. 1961)
(O[C]haritable trusts, being favorites of the law, are to be upheld wherever possible, and instrument
providing for their creation will be liberally construed to carry out the benepbcent intention of the
donor.O)in reEstate of Homburg, 697 So. 2d 1154, 1158 (Miss. 1997) (O[C]haritable trusts are
favored and should be enforced where possible.O); Board of Trustees of Univ. of N. C. v. Unknown
Heirs, 319 S.E.2d 239, 242 (N.C. 1984) (Olt is a well recognized principle that gifts and trusts
for charities are highly favored by the courts. Thus, the donorQs intentions are effectuated by th
most liberal rules of construction permitted.O); Mercy Hosp. of Williston v. Stillwell, 358 N.W.2d
506, 509 (N.D. 1984) (Olt is well recognized that charitable gifts are favored by the law and by the
courts. . . . Courts will give effect to charitable gifts where it is possible to do so consistent with
recognized rules of law.0); Maxcy v. City of Oshkosh, 128 N.W. 899, 909 (Wis. 1910) (OCourts
here, as anciently, look with favor upon all donations to charitable uses, and give effect to them
where it is possible to do so consistent with rules of law, and to that end the most liberal rules the
nature of the case will admit of, within the limits of ordinary chancery jurisdiction, will be resorted
to if necessary.0); Bentley v. Whitney, 281 P. 188, 190 (Wyo. 1929) (O The provisions of instruments
creating charitable trusts are favorably regarded by the courts and are generally construed with th
utmost liberality in order to carry out the laudable purpose of the donor.O).

218 First NatOl Bank & Trust Co. of Wyoming v. Brimmer, 504 P.2d 1367, 1371 (Wyo. 1973).

279 CHESTER BOGERT & BOGERT, supranote 196, o 43%ee also, elg.reEstes Estate, 523
N.W.2d 863, 870 (Mich. Ct. App. 1994) (OWhile we have no d~oubt that [the trusteeOs] proposed
uses for the funds are benevolent, they contradict [the settlorOs] specibc purpose for the trust an
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Accordingly, contrary to the assertiohha End of Perpetuityis extremely
unlikely that a court, Ounder the guiseyqire® would Oassume authority to
do a number of things,O such as bow to the request of a landowner to terminate
a conservation easement to allow for the development of the encumbered land.
Rather, given the traditional conservatism of the courts in applying the doctrine
of cy press well as the high stakes involved in the termination of a conservation
easemernit? courts are likely to err on the side of refusing to apply the doctrine
absent compelling evidence that the conservation purpose of an easement has
become impossible or impractic&bl®loreover, in the event circumstances
warrant the termination of a conservation easement pursuant to the doctrine of
cy preghe publicOs interest and investment in the easement would be protected.
In applying the doctrine the court would require the payment of an appropriate
share of the proceeds from the subsequent sale or development of the land to the

absent compelling evidence that this purpose is obsolete, impracticable, or inappropriate, we will
not condone a releaseliOje Estate of Wilson, 452 N.E.2d 1228, 1233 (N.Y. 1983) (OThe court,

of course, cannot invoke its cy pres power without brst determining that the testatorOs specibc
charitable purpose is no longer capable of being performed by the trust.0).

20 The stakes involved in the termination of a conservation easement are high because
termination will generally result in the development and more intensive use of the underlying land
and, thus, the substantially irreversible destruction of the landOs unique ecological, aesthetic, or
historic values.

21 Courts are likely to be conservative in their application of the doclyipessf terminate
conservation easements even in jurisdictions that have added Owastfui@stativard. The
wasteful standard was added to the UTC primarily to deal with the problem of surplBsdunds.
Englishsupranote 191, at 179 n.164 (OCases of waste normally involve situations where the funds
allocated to the particular charitable scheme far exceed what is needed.O). The Restatement (Third)
of Trustswhich also adds wasteful todh@restandard, explains:

Another type of case appropriate to the application of cy pres . . . is a situation

in which the amount of property held in the trust exceeds what is needed for the
particular charitable purpose to such an extent that the continued expenditure of all

of the funds for that purpose, although possible to do, would be wasteful. (The term
OwastefulO is used here neither in the sense of common-law waste nor to suggest that
a lesser standard of merely Obetter useO will sufbce.)

ResmremMENT (THIRD) oF TRusTs supranote 11, & 67 cmt. c(1). Given the purpose of adding
wasteful to they prestandard, the traditional conservatism of the courts in applying the doctrine of

cy preshe high stakes involved in the termination of a conservation easement, and the deference that
should be accorded to the intent of donors so as not to chill future conservation easement donations,
courts should not apply the wasteful standard to terminate conservation easements simply because
a Obetter useO could arguably be made of the protected land or the holderOs share of the proceeds
from extinguishment of the easement. Of course, some government entities and land trusts might
prefer to be able to terminate conservation easements when purportedly ObetterO conservation or
other opportunities come along. If that is the case, however, they should not be acquiring perpetual
conservation easements. Rather, they should be negotiating in good faith with landowners for
short-term contracts, management agreements, terminable easements, or other temporary means
of the land protectiorbee supraotes 93 and 94 and accompanying text (discussing terminable
conservation easements).
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holder of the easement (on behalf of the public) and retain jurisdiction of the
matter until the holder reports that the proceeds have been expended toward the
accomplishment of similar conservation purgBses.

The End of Perpetudtigo conjures up the specter of development-minded
attorneys general bling suit to modify or terminate easements so that developel
can build shopping centers that will strengthen the tax base and reduce
unemploymen® While one could hypothesize without end about the potential
misuse of authority, the actions of state attorneys general to date indicate tha
their inclination is to defend, rather than attempt to terminate, conservation
easement& Moreover, state attorneys general are charged with protecting the
public interest in charitable assets and they have fulblled this role for centuries
in all manner of charitable endeavors. They also take seriously their obligation tc
ensure that the intent of charitable donors is honored because they recognize the
disregarding donor intent would chill future charitable donations, which would
be contrary to the public inter&iThus, while state attorneys general may not
always have the resources needed to assiduously police the substantial modibcat
and termination of conservation easements, there is no credible support for the
assertion that they will ble suits to modify or terminate conservation easements ir
favor of development interests and in contravention of donor intent. In addition,

%2 See, e.g., Perpetuity and Besuprehote 18, at 681D82 (explaining the doctrig pfes
and how it should apply in the conservation easement context).

23 See The End of Perpetsiifgranote 4, at 80.
284 See supnote 19 and accompanying text.

%5See, e.9., supade 101 and accompanying text (describing the amici brief\éetigan
in which forty-pve states emphasized the importance of honoring the intent of charitable donors).
In a case decided by the Montana Supreme Court in April of 2008, the Montana State Attorney
General (appellant in the case) and eleven state attorneys general who Pled an amici brief similar
emphasized the importance of honoring donor irBestin r€he Charles M. Bair Family Trust,
183 P.3d 61 (Mont. 2008Bair involved a charitable trust created for the primary purpose of
establishing and maintaining a family musélimat 72. The Montana Supreme Court held that
the board of advisors of the trust had breached its bPduciary duty by not using principal and income
from the trust necessary to establish and maintain the misdsetim4b76. In their amici brief,
eleven states acknowledged that state attorneys general are both authorized and obligated und
state law to enforce the intent of charitable ddnaeS’he Charles M. Bair Family Trust, Brief of
Amici Curiae Michigan et al. 2 (No. DA 06-0586, Dec. 22, 2006). The states explained:

[Almerican charity law has as its foremost goal the creation and preservation of a
climate conducive to robust philanthropic activity for the benebt of the public as a
whole. This goal requires the continued conbdence of donors that their gifts will be
used according to their charitable intentions.

Id. at 3. The states also warned of the Odangerous practical downside to repudiating donorsO legitim:
expectationsONit would discourage charitable giving to the detriment of the public alsla whole.

at 17b19MadiganandBair and the amici briefs Pled in those cases illustrate that state attorneys
general view themselves as having a signibcant role in the regulation of charities and, in particula
in ensuring that charitable organizations and other trustees administer the assets they hold on beha
of the public in accordance with the purposes specibed by charitable donors.
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even if such a suit were bled, the authority to apply the doctinerefs

vested in the courts rather than the attorney g&haral,for the reasons noted
above, it would be a profound departure from settled precedent for a court to
authorize the termination of a conservation easement (or the modibcation of an
easement in contravention of its stated purpose, such as to permit the subdivision
and development of the land), if the easement continued to provide signibcant
benebpts to the public.

In short,The End of Perpetuiagsrtion that state attorneys general and the
courts will profoundly misuse the doctrineyopreto modify and terminate
conservation easements in favor of development interests is both remarkable and
unsupported, and such an assertion should clearly not drive the development of
the law or policy in this context.

H. Federal Constraints Do Not Deter Improper Modibcations or
Terminations

The End of Perpetuétsggues that, while courts could bPnd sufbcient legal
basis to apply charitable trust principles to conservation easements, they
nonetheless should choose not to because such principles are neither needed
nor prudent® It is asserted that the constraints imposed by federal tax law
on the operation of nonprobt organizations in general, and on holders of tax-
deductible conservation easements in particular, Oconstitute substantial remedies
and disincentives to the improper termination or modibcation of conservation
easement8®OAs explained below, however, federal tax law constraints operate
primarily to ensure that charitable organizations use their assets for charitable
purposes and refrain from conferring economic benebts on private parties. Those
constraints were not intended to and do not ensure that government entities and
charitable organizations comply with their bduciary obligations under state law to
(i) administer the charitable gifts they solicit and accept in accordance with
the giftsO stated terms and purposes, and (ii) absent express or implied powers,
deviate from those stated terms or purposes only with court approval obtained in
administrative deviation oy preproceedings. State attorneys general and state
courts are the proper enforcers of such state law Pduciary obligations, not the
Internal Revenue Service (OIRSO).

285 SeeResTEMENT (THIRD) OF TRUSTS supranote 11,8 67 cmt. d (OThe cy pres power is
vested in the court, not in the trustee or the Attorney General, who is, however, a necessary party
entitled to notice of the proceedingRB3mTEMENT (SeconD) oF TRUSTS supranote 12, a 399,
ReporterOs Notes cmt. d (OIn a proceeding for the application of the cy pres doctrine, the Attorney
General is a necessary party. But it is for the court and not the Attorney General to determine what
application should be made.O).

287 See The End of Perpetsiifgranote 4 at 62.
288 1d. at 56.
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Indeed, The End of Perpetuityfagn that the constraints imposed by
federal tax law constitute substantial remedies and disincentives to Oimproper
terminations or modibcations is colorable only if one has accepted the articleC
implicit assertion that conservation easements are unrestricted charitable gifts the
can be liquidated in whole or in part by their government or land trust holders
to fund other land conservation activities or even increase the holdersO operatir
budgets or stewardship endowments. If one recognizes that government entitie
and charitable organizations are bound by state law to abide by both the terms
and purposes of the charitable gifts they solicit and accept, it is clear that federe
tax law constraints cannot be relied upon to ensure that such entities comply with
these state law bduciary obligations.

The federal tax law prohibitions on private benebt and private inurement
and the organizational requirements for public charities operate primarily to
(i) prohibit charitable organizations from conferring economic benebpts on private
partieg®®and (ii) ensure that charitable organizations use their assets for charitable
purpose®?’ A land trust that agrees to terminate a perpetual conservation

29 The private benebt prohibition addresses transfers of value by charities to non-charities
absent receipt in exchange of cash, property, or services of at least Sp@bivalGeammittee
on TaxationHistorical Development and Present Law of the Federal Tax Exemption for Charitie
and Other Tax-Exempt Organizatiori8§CX-29-05), April 19, 200%vailable ahttp://www.
house.gov/jct/x-29-05.pdf (last visited Nov. 20, 2008) [hereib@fieCharities RegoRrivate
inurement, a narrower concept, arises when a person in a position to inBuence the decisions o
an exempt organization (an OinsiderQO) receives benebts from the organization disproportionate
her contribution to the organization, such as unreasonable compddsatids2P53. Private
inurement can be viewed as a subset of private ltkr@I58. The private inurement prohibition
does not prohibit transactions between a tax-exempt organization and those who have a clos
relationship to itSeeBruce R. Hopkins, THE Law oF Tax-ExempT OrcanizATIONS 486 (8th ed.
2003). Instead, such transactions are tested against a standard of Oreasonableness,O which call
a roughly equal exchange of benebts between the parties and looks to how comparable charitab
organizations, acting prudently, conduct their afthiBoth private inurement and private benebt
may occur in many different forms, including, for example, the payment of excessive compensation
the payment of excessive rent, the making of inadequately secured loans, and, important in the
conservation easement modibcation and termination context, the receipt of less than fair market
value on the sale or exchange of pro@edJCT Charities Report, supteéh3. Historically, the
only sanction for a private inurement violation was revocation of the charitable organizationOs ta;
exempt statuid. at 38. However, the intermediate sanctions rules enacted in 1996 permit the IRS
to instead impose excise taxes on disqualibPed persons who receive excess benebts and, in cer
circumstances, on organization managers who approved the traltsastio®excess benebt
transactionO is a transaction in which an economic benebt is provided by an applicable tax-exemj
organization, directly or indirectly, to or for the use of a disqualiPed person, and the value of the
economic benebt provided by the organization exceeds the value of the consideration (including
the performance of services) received for providing such®sdregbimnal Revenue Service, 2007
Instructions for Form 990 and Form 990-EZ 16 (208vajlable awww.irs.gov/pub/irs-pdf/
1990-ez.pdf (last visited Nov. 20, 2008).

20 nder the organizational test, an organizationOs activities must further exempt purposes ant

the organizationOs assets must be dedicated to exempt purposes infar@Haitfies Report
supranote 289, at 48D49. Satisfaction of the organizational test may be achieved by adopting certair
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easement or amend it in a manner that transfers valuable development or use
rights to the owner of the encumbered land without receiving cash or other
compensation of equivalent value in exchange would presumably violate the
private benebt or private inurement prohibffo@n the other hand, it is not

clear that a land trust would violate the private benebt, private inurement, or
organizational requirements if it agreed to terminate a conservation easement,
or modify it in a manner contrary to its terms or purpose, provided it received
appropriate compensation and used that compensation in a manner consistent
with its general charitable misgf@rccordingly, even assuming the IRS had
sufbcient resources to carefully monitor the activities of the over 1,700 land trusts
operating across the nati¥rthese federal tax law requirements cannot be relied
upon to ensure that land trusts administer the conservation easements they solicit
and accept in accordance with the easementsO stated terms and purposes. Rather,
state attorneys general and state courts are the proper enforcers of such state law
Pduciary obligatiori%:

formal requirements in the founding documents of the organitdtian48. For example, an
organization must limit its purpose to one or more exempt purposes and must not be permitted to
engage in activities that do not further exempt purposes (except to an insubstantil extent).

21 Seasupranote 289 (explaining that private inurement and private benebt can occur when a
charitable organization receives less than fair market value on the sale or exchange of its property).
See alddA Amendment Repstipranote 44, at 25026 (O[A] land trust cannot participate in an
amendment that conveys either a net Pnancial gain (moreiticéfeintal private berjeibtany
party or any measurable benebt at all to a board or staff member or other land trust Oinsider® (other
than fair compensation for services). A land trust that does so risks losing its tax-exempt status or
suffering intermediate sanctions.0) (emphasis in original).

292 Although private inurement and private benebt can involve noneconomic semebts (
e.g. Treas. Reg. =@ 1.501(c)(3)B1(d)(1)(iii), Example 1), the private inurement, private benept, and
organizational requirements were not designed to ensure that charitable organizations abide by their
state law bduciary obligation to administer the charitable gifts they solicit and accept in accordance
with the giftsO stated terms and purposes.

2% SeeSteven T. Miller, Commissioner, Tax Exempt and Government Entities, Internal
Revenue Service, Remarks at the Georgetown Law Center Seminar on Representing and Managing
Tax-Exempt Organizations (Apr. 24, 2008) (transcript on ble with awlaiigble ahttp://
philanthropy.com/documents/v20/i14/gtown2008.pdf (last visited Nov. 20, 2008)) (noting that
stafpng at the IRS has remained fairly constant while the nonprobt sector has experienced dramatic
growthNi.e., in 1998 there were approximately 650,000 & 501(c)(3) organizations with $990
billion in gross receipts, and by early 2008 there were 1.2 million & 501(c)(3) organizations and
their gross receipts had more than doubled).

2%4 Most state constitutions prohibit government entities from transferring their assets to
private persons without adequate consider8gen.e.d3,Sanps, LisonaTi & MARTINEZ, LocAL
GovernMENT Law & 21.07, at 21925 (OLocal government property cannot be conveyed to a private
party without adequate consideration, for to do so would constitute an improper gift of public
property or the granting of a subsidy contrary to state constitutional constraints.O). Like the private
benebt and private inurement prohibitions, however, these constitutional prohibitions do not
ensure that government entities administer the conservation easements they solicit and accept in
accordance with the easementsO stated terms and purposes. If all government holders were required
to do is avoid running afoul of the constitutional prohibition, they would be free to sell, trade,
release, extinguish, or otherwise dispose of conservation easements in whole or in part as they might
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The requirement that charitable organizations annually report their
conservation easement modibcation or termination activities to the IRS similarly
does not ensure that land trusts will comply with their state law bduciary
obligationg® This is a reporting requirement; it does not authorize the IRS to
prevent or cure a land trustOs violation of its state law bduciary oBfigations.
Moreover, as acknowledgedlie End of Perpetuityis reporting requirement,
as well as the private benebt, private inurement, and organizational requirements
are not applicable to government entities, and government entities hold thousand:
of perpetual conservation easem¥&nts.

see bt, provided only that they received appropriate compensation and used that compensatior
consistent with their broad public missions. As with land trusts, the administration of conservation
easements in accordance with their stated terms and purposes depends on a government entity
bduciary obligations under state law.

2% Charitable organizations are required to ble Form 990 (Return of Organization Exempt
from Income Tax) with the IRS annually. Since 2006, charitable organizations holding conservation
easements have been required to attach a statement to Schedule A of Form 990irentaining,
alig, the following information (i) the number of easements modibed, sold, transferred, released, or
terminated during the year and the acreage of those easements; (ii) the reason for the modibcatiol
sale, transfer, release, or termination; and (iii) the identity of the recipient (if any) of the benebpt of
such modibcation, sale, transfer, release, or termination, and a statement regarding whether suc
recipient was a qualibed organization as debned in Internal Revenue Code = 170(h)(3) and the
related Treasury Regulations at the time of tré®eséaternal Revenue Service, 2006 Instructions
for Schedule A to Form 990 (2006) (on ble with authors).

26 The effectiveness of this requirement even as an information gathering tool may depend
largely on voluntary compliance by the organizations holding conservation easements. This
requirement does indicate, however, that the IRS is concerned about the improper modibcation
and termination of tax-deductible conservation ease®eatslso suprate 159 (discussing
the Staff of the Senate Finance CommitteeOs concerns regarding improper conservation easem
modibcations).

297 Se@005 (NSERWTION EasEMENT HaNDBOOK, supranote 26, at 8 (OHundreds of public
agencies across the country also hold conservation easements. The total number of easemel
held by federal, state, and local agencies has not been documented, although a 2004 survey t
American Farmland Trust counted 9,453 easements on nearly 1.5 million acres of farmland, held
primarily by state and local agenci€Et@)End of Perpetuigcommends changing federal tax
law to apply the private benebt, private inurement, and reporting requirements to federal, state,
and local government entiti€ee End of Perpetuity, smote 4, at 83. Even if such changes were
determined to be legally permissible, for the reasons previously discussed they would not ensur
that government entities comply with their state law bduciary obliateiEnd of PerpetuityOs
alternative recommendationNthat the law be changed to eliminate government entities as qualibed
organizations eligible to receive tax-deductible conservation easeitgRis Gearly unwise.

Such a change would severely curtail the well-respected easement acquisition programs of mat
government entities, including the Maryland Environmental Trust (see www.dnr.state.md.us/met/
(last visited Nov. 20, 2008)), the Virginia Outdoors Foundation (see www.virginiaoutdoersfounda
tion.org/ (last visited Nov. 20, 2008)), and the City of Boulder, Colorado (see http://www.ci.boulder.
co.us/index.php?option=com_content&task=view&id=2985&Itemid=1076 (last visited Nov. 20,
2008)). Such a change would also do nothing to ensure that the remaining class of eligible donees «
tax-deductible conservation easementsNcharitable organizations (primarily land trusts)Ncomply
with their state law Pduciary obligations.
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Finally, the Treasury Regulation requirement that an Oeligible doneeO of
a tax-deductible conservation easement Ohave a commitment to protect the
conservation purposes of the dona&ffoalSo does not ensure that holders of
conservation easements will comply with their state law Pduciary obligations.
The Treasury Regulations specibcally provide that a conservation group has
the requisite commitment if the group is organized or operated primarily or
substantially for one of the conservation purposes enumerated in @ 170(h) of the
Internal Revenue CodeNas virtually all land trust8°aviareover, even if it
were determined that a land trust or government entity did not have the requisite
commitment as a result of its amendment or termination activities and, thus,
that the entity was no longer an eligible donee, such a determination would not
ensure that the entity administered its existing easements in accordance with their
stated terms and purposes. Rather, such a determination would merely preclude
the entity from acquiring additional tax-deductible conservation easements in the
future3®

The real check that federal tax law places on the conservation easement
amendment and termination activities of both land trusts and government entities
depends on state charitable trust law. Congress is free to condition the receipt
of federal tax incentives upon the conveyance of a particular form of charitable
gift>*and in the conservation easement context, the gift must be in the form of a
restricted charitable gift or charitable trust. That is, the easemeinttenwadia
be

(i) conveyed as a charitable gift to a government entity or
charitable organization to be held and enforced for the benebt
of the public for a specibc charitable purposeNthe protection

of the particular land encumbered by the easement for one or
more of the conservation purposes enumerated in the Internal
Revenue Code Qin perpetuf/O;

28 Treasury Regulation & 1.170A-14(c)(1).
29 See id.

30 The Treasury Regulations also ambiguously provide that an eligible donee Omust have the
resources to enforce the [conservation easement] restrictionsO but Oneed not set aside fundsO to do
so.ld. Again, even if it were determined that a land trust or government entity did not have the
requisite resources as a result of its amendment or termination activities, and, thus, was no longer
an eligible donee, such a determination would not ensure that the entity administered its existing
easements in accordance with their stated terms and purposes.

01 SegGillespie v. CommOr, 75 T.C. 374, 378D79 (1980) (ruling that whether a particular
transfer qualipes for a federal estate tax charitable deduction is a matter of federal concern, and
Congress may prescribe requirements for tax-deductible gifts to charity).

302 See generallR.C. & 170(h); Treas. Reg. & 1.170A-14. A tax-deductible conservation
easement must be Ogranted in perpetuityd and its conservation purpose must be Oprotected in
perpetuity.@ed.R.C. oo 170(h)(1)(C), (2)(C), (5)(A). The conservation purposes enumerated
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(ii) expressly transferable only to another government entity or
charitable organization that agrees to continue to enforce the
easemerit? and

(i) extinguishable by the holder only in what essentially is a
cy preproceedingNin a judicial proceeding, upon a Pnding
that the continued use of the encumbered land for conservation
purposes has become Oimpossible or impractical,O and with the
payment of a share of the proceeds from the subsequent sale or
development of the land to the holder to be used for similar
conservation purposés.

The interest in the property retained by the easement donor must also be subjec
to legally enforceable restrictions that will prevent any uses of the property that
are inconsistent with the conservation purposes of the e&Seknentat the

time of the donation, the possibility that the conservation easement will be
OdefeatedO by the performance of some act or the happening of some event m
be so remote as to be negligbl& satisfy these various requirements, most
conservation easement deeds expressly provide, among other things, that tr
easement is granted in perpetuity and can be transferred or extinguished only ir
the manner described ab¥ve.

in the Internal Revenue Code are (i) protection of open space, including farmland and forestland;
(ii) protection of wildlife habitat; (iii) historic preservation; and (iv) protection of land for public
recreation or educatid®ee igd 170(h)(4). For a history and explanation of Internal Revenue Code

o 170(h), se@ax Incentives, supae 42, at 10D17.

3 Sedreas. Reg. @ 1.170A-14(c)(2) (OA deduction shall be allowed for . . . [the donation of
a conservation easement] only if in the instrument of conveyance the donor prohibits the donee
from subsequently transferring the easement . . . whether or not for consideration, unless the done:
organization, as a condition of the subsequent transfer, requires that the conservation purpose
which the contribution was originally intended to advance continue to be carried out. Moreover,
subsequent transfers must be restricted to organizations qualifying, at the time of the subsequen
transfer, as an eligible donee . . . .0).

304See ide 1.170A-14(g)(6kee al$dR.S. Priv. Lt. Rul. 200836014 (June 3, 2008) (providing
that the easement at issue met the requirements of Treas. Reg. @ 1.170A-14(g)(6) because
Oprovides for no means to extinguish the restrictions other than by judicial proceeding and all
proceeds received by the Donee are to be used in a manner consistent with the original conservatic
purposes of the EasementO). For a discussion of how the doneeOs share of the proceeds shoul
calculated upon extinguishment of a conservation easenfegrpeteity and Beyond, snpt@
18, at 682Condemning Conservation Easementspgupiy at 1933D59.

%05 Sedreas. Reg. & 1.170A-14(g)(1).

306 See ider 1.170-1(e), -14(g)(3).

%07 See, e.d.pwham Easemerdiipranote 8, at 8 (restriction on transfer provision)at
9 (extinguishment and perpetuity provisionisg. End of Perpetuiligmisses the federal tax law
requirements as ineffecti@te The End of Perpetuity, supead, at 46 (OOf course . . . even
though a conservation easement meets all of these requirements, that will not prevent the partie
from ignoring these requirements and terminating or modifying an easement as they see bt.0). A
the Myrtle Grove controversy, the Wal-Mart controversyHiakd v. Dowdlustrate, however,
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It is clear from both the foregoing requirements and the legislative history
to Internal Revenue Code = 170(h) that neither Congress nor the Treasury
Department intended that government and nonprobt holders would be able
to substantially modify or terminate tax-deductible perpetual conservation
easements Oon their ownO and as they might Osee btO from tiffieA® time.
previously discussed, however, the authority of the IRS to require that holders
enforce conservation easements consistent with their terms and stated purposes
over the long term is uncert&hAccordingly, in conditioning deductibility on

landowners and holders of easements ignore these requirements, which are consistent with state
charitable trust law, at their peril. Moreover, to the extent land trusts advocate for an interpretation

of state law that would render these federal tax law requirements ineffectudih@€Eddesf

Perpetuily they put at signibcant risk the federal tax benebts provided to conservation easement
donors.

308 For example, the Senate Report discussing = 170(h) provides:

By requiring that the conservation purpose be protected in perpetuity, the
committee intends that the perpetual restrictions must be enforceable by the donee
organization (and successors in interest) against all other parties in interest (including
successors in interest) . . . .

... The requirement that the conservation purpose be protected in perpetuity
alsois intended to limit deductible contributions to those transfers which require that
the donee (or successor in interest) hold the conservation easement . . . exclusively
for conservation purposes (i.e., that [the easement] not be transferable by the donee
except to other qualibed organizations that also will hold the perpetual restriction
... exclusively for conservation purposes).

Se&. Rep. No. 96-1007, at 605D06 (1980).

309 Stephen J. Small, one of the principal authors of the Treasury Regulations interpreting
Internal Revenue Code @ 170(h), published a treatise on the federal tax laws relating to conservation
easements in 1988e&vaLL, supranote 254. In that treatise Small explains that the IRSOs authority
may not extend far enough to require that at some distant point in the future easements be
extinguished only in the context of judicial proceeding, as opposed to by mutual consent of the
landowner and the donee organizatthrat 16-4, -5. The IRSOs concern, he notes, is whether the
gift qualibes for a deduction at the time it is made, and not what tax, civil, or criminal liabilities
ought to be imposed if something unexpected happens in two or twerlity. gd®-5. If the
highest court in a state were to determine that holders of perpetual conservation easements are free
to simply agree with the owners of the encumbered land to release, extinguish, or terminate the
easements, in whole or in part, regardless of the easements® terms and the stateOs charitable trust
laws, the IRS could take the position that conservation easement donations in the state are no longer
eligible for federal tax incentives. In such a case, it would be clear at the time of donation that a
conservation easement could not comply with federal tax law requirements regardless of its terms.
And if a government entity or land trust agreed to substantially modify or terminate a conservation
easement in contravention of the Orestriction on transfer,0 Oextinguishment,é and other federal tax
law requirements, the IRS could take the position that conservation easements donated to that
holder are no longer eligible for federal tax incentives because there would be no assurance that the
conservation purposes of such easements would be Oprotected in perpetuityO as is required under
Internal Revenue Code = 170(h)(5)(A). Again, however, neither determination would ensure that
government entities or land trusts administer their existing easements in accordance with their
stated terms and purposes. Rather, such determinations would merely preclude the affected entities
from acquiring additional tax-deductible conservation easements in the future.
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the eligibility requirements noted above, Congress and the Treasury Department
must have been relying on state charitable trust law to ensure that, over time,
conservation easements would be enforced in accordance with their statec
terms and purposes, and terminated in whole or in part only in gydiciab
proceedings?

Reliance on the states for the enforcement of perpetual conservation easemen
over the long term is appropriate. As explained by the Panel on Nonprobts in
its report to Congress, the regulation of the behavior of charitable Pduciaries
is and should remain principally a state, rather than a federal, function because
() state judges and attorneys general have the greatest expertise in disput
involving corporate and trust governance and bduciary responsibilities and (ii) it is
state courts, rather than the Tax Court or the IRS, that possess the broad range c
equitable powers necessary to protect assets dedicated to charitab& purposes.

As a pbnal note, it bears comment that the argument make End of
Perpetuitgannot be limited, as a matter of logic, to conservation easements and
land trustsThe End of Perpetuit3& argument is that charitable trust rules are
inconvenient, costly, and cumbersome and federal tax laws alone impose sufbcie
constraints on charitable organizations. If that argument were persuasive as t
charitable gifts of conservation easements made to land trusts, it would be similarl
persuasive as applied togiftynade to any charitable organization to be used for

310|n discussing the Orestriction on transferO requirement, Stephen J. Small notes that, Oalthoug
the law in many states would permit interested parties to step in and sue to prevent a future transfe
[of a conservation easement] . . . contrary to the original intent of the donor,O requiring that
the instrument of conveyance prohibit future transfers except to another government entity or
charitable organization that agrees to continue to enforce the easement Oprovide[s] a better leg
basis for any future litigation to prevent impermissible traré@sAD_, supranote 254at 3D6.
And in explaining the OextinguishmentO requirement, Small notes that such provision represent
a recognition by the IRS that changes in economic and natural conditions may make continuing
to protect the encumbered land for conservation purposes impossible or impractical, and that in
such circumstance the easement can be extinguished by judicial proceedings, the property sold ¢
exchanged, and the holderOs share of the proceeds used for similar conservaltibaplépbses.
He further notes:

To those who suggest [the judicial proceeding required by the Treasury regulations]
may be a cumbersome way to deal with the problem [of extinguishment], | would
respond that these restrictions are supposed to be perpetual in the brst place, and the
decision to terminate them should not be made solely by interested parties. With the
decision-making process pushed into a court of law, the legal tension created by such
judicial review will generally tend to create a fair result.

Id.

811 See Supplement to Nonprobt Reypoahote 234, at 28D29. The report explains that state
courts may order accountings, remove and appoint trustees and directors, dissolve the charitabl
entity, force Pduciaries to restore losses caused by breach of their duties, and enjoin trustees fro
further wrongdoing, and that neither the IRS nor the Tax Court possesses the same broad equitabl
powers over the actions of charitable Pduc&eeeght 28.
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a specibc purpose (including gifts of cash, personal property, and fee title to land).
That, of course, would render donorsO carefully wrought requirements as to how
their gifts are to be used unenforceable, and reverse hundreds of years of precedent
with regard to the administration of charitable gifts.

. Donor Motivations

The End of Perpetutknowledges that conservation easements are conveyed
in the form of charitable trusts, stating

a court could bnd that a conservation easement is granted subject
to the OrestrictionO that the terms of the easement be enforced
in perpetuity for the benebt of the public. This would seem to
be the essence of the requirements of the Code for deductible
easements and consistent with the terms of most easements.
Such intent also constitutes the essence of what it takes to create
a charitable trugt?

The article then asserts, however,

these OrestrictionsO are not imposed on the donation unilaterally
by the donor. They are required by federal tax law. Accordingly,
one can argue about whether the donor really made a classic
restricted charitable gift, imposing the donorOs own preferences
and restrictions on the land trust, or whether the donor simply
sought to follow the requirements of the tax code to be eligible
to claim a charitable donatidh.

There is, however, no justibcation for distinguishing conservation easements
from other forms of restricted charitable gifts or charitable trusts on this ground.
First, there is no evidence that landowners donate conservation easements
designed to protect the particular land encumbered by the easement in perpetuity
solely because of the requirements under federal tax law, or that absent such
requirements landowners would be willing to donate easements that holders
were free to liquidate, in whole or in part, as they might see bt from time to
time. In fact, the evidence is to the contrary. As previously noted, surveys indicate
that many landowners donate conservation easements in large part because of
a personal attachment to the particular land encumbered by the easement and
a desire to séleatland permanently preservédn addition, the promises of

812The End of Perpetuity, smota 4.at 74.
313 |d
814 See suprnmte 42 and accompanying text.
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permanent protection of cherished land that land trusts make to prospective
easement grantors strongly suggest that such protection is a signibcant factc
motivating easement donatiéfis.

More importantly, it is not necessary for courts to engage in the difbcult (if
not impossible) task of attempting, years after the donation of a conservation
easement, to ascertain and weigh the various factors that may have motivated tt
donation or the form in which it was made. Courts do not attempt to tease out the
various factors that motivate the creation of charitable trusts in other contexts, anc
they should not do so héf&WNhether the donor of a tax-deductible conservation
easement conveyed the easement in a form that created a charitable trust becat
he wanted tax benebts, because he actually cared about the perpetual protectic
of the land, because he wanted to create a memorial to himself and his family
or, as is likely in most cases, because he was motivated by some combination
these and other factors, should be irrelevantNthe donorOs intent to convey the
easement in a form that creates a charitable trust is clear from the terms of the
easement deed and that is the only evidence that shoulét'matter.

Even the hypothetical easement donor who is motivated solely by tax incentives
cannot be said to lack the intent to create a charitable trust. Such a donor must
summon the requisite intent and express it by conveying his easement in a forn
that creates a charitable trust to receive the tax benebts he desires. And Congre
requires that donors convey tax-deductible easements in this form to ensure
that the public interest and investment in such easements will be appropriately
protected.

Indeed, followed to its logical extrefiee End of Perpetuigfgsiment
would render all conveyances made to comply with federal tax law requirements

315 See suprmtes 25D40 and accompanying text.

316 See, e.(RESWTEMENT (SECOND) OF TRUSTS Supranote 12, a 368 cmt. d (OIf the purposes
to which the property is by the terms of the trust to be devoted are charitable purposes, the motive
of the settlor in creating the trust is immaterial. Thus, if a testator leaves property upon trust to
establish an educational institution, the trust is charitable although by the terms of the trust the
institution is to be called by the name of the testator, and although his motive in creating the
charitable trust was to acquire fame for himself rather than to promote education. Even if the
motive of the testator in disposing of his property is to spite his heirs, the trust is none the less
a charitable trust if the purposes are charitakBed®@3E GLEASON BoGERT ET AL., THE Law oF
TrusTsanp TRUSTEESE 366 (West 2008) (Olt is immaterial what state of mind in the settlor induced
him to transfer the property. He may have founded the trust solely to satisfy his family pride or for
self-gloribcation, in order to emulate and rival a neighborOs bounty, or to establish a memorial an
cause future generations to remember him and his family. The courts are not concerned with these
incidental psychic or sentimental advantages to the settlor or his family. They should, and generally
do, direct their attention merely to the question whether the net result of the trust in operation will
be to advance some substantial public interest.0).

317 See suprmte 89 and accompanying text (explaining that the parties® intent must generally
be ascertained from the language of the instrument itself).
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such as those creating charitable remainder trusts or charitable 18&d trusts,
unenforceable under state law. After all, the argument could always be made that
the grantors of such trusts did not really intend to make the conveyances in the
form that they were made; they just did so to satisfy the requirements of the tax
code. That argument is simply untenable. There also is no question that such
trusts are enforceable under stat&law.

J. Purchased and Exacted Conservation Easements

The End of Perpetusyso argues that conservation easements donated
as charitable gifts should be exempted from the application of charitable trust
principles because some conservation easements are purchased for their full value,
some are exacted as part of development approval processes, and some are acquired
in the context of mitigatio® But the fact that some conservation easements
are not conveyed in whole or in part as charitable gifts is not a justibcation for
permitting government or land trust holders to avoid their Pduciary obligations
with regard to those that are. Indeed, the same argument could be made with

%18 In general, a charitable remainder trust is a trust that provides for distributions to one
or more noncharitable benebpciaries for life or a term of years, followed by a charitable remainder
interest. In a charitable lead trust, the charitable interest precedes the distribution of the remainder to
private individuals. The structure and the details of these split-interest trusts are usually determined
by the tax objectives of the settlor and the associated requirements of the federal income and transfer
tax provisionsSeeHalbach supranote 258, at 732. In fact, the IRS provides numerous sample
forms for such trusts. For just a small sampling, see, e.g., Rev. Proc. 200745, 2007D29 I.R.B. 89
(inter vivos charitable lead annuity trusts); Rev. Proc. 2007-46, 2007-29 |.R.B. 102 (testamentary
charitable lead annuity trusts); Rev. Proc. 2005-53, 2005-34 I.R.B. 339 (inter vivos charitable
remainder unitrust for a term of years); Rev. Proc. 2005-54, 2005-34 |.R.B. 353 (inter vivos
charitable remainder unitrust with consecutive interests for two measuring lives).

319See, e.glalbachsupranote 258, at 732 (explaining that the charitable and private interests
in charitable remainder and charitable lead trusts are not only enforceable under state law, they
are also entitled to protection against the adverse effects of trustee misconduct, such as a trusteeOs
breach of its bPduciary duty of impartiality in making investment decisions). As in the charitable
remainder and charitable lead trust context, to facilitate compliance, enforcement, and consistency
in interpretation, the Treasury Department should develop sample conservation easement provisions
that satisfy the requirements of Internal Revenue Code = 170(h) and the Treasury Regulations
interpreting that section. Such provisions could address, for example, the circumstances under
which a tax-deductible conservation easement can be amended, transferred, or extinguished; the
calculation and division of proceeds upon extinguishment; and the holderOs use of its share of the
proceeds upon extinguishment.

820 SeeThe End of Perpetuisyipranote 4,at 82. Even in the purchase context there often
is a charitable gift component. Many conservation easements are acquired in Obargain purchaseO
transactions (in which the landowner is paid some percentage of the value of the easement and makes
a charitable donation of the remaining percentage), and others are purchased with funds received
or raised specibcally for the purpose of acquiring the easement. Charitable trust principles should
apply in such cas&ee suprtes 11 and 12 and accompanying text (discussing the application
of charitable trust principles to gifts to charitable organizations to be used for specibc charitable
purposes, whether cash or propesypranotes 44b47 and accompanying text (discussing
fraudulent solicitation).
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respect to fee title to land, which is sometimes donated to a land trust or

government entity to be used for a specibc charitable purpose (such as a publ
park or nature preserve), and other times acquired in an unrestricted fashion
through purchase, exaction, in the context of mitigation, or even as a donation
with the understanding that the land may be sold at the discretion of the donee
and the proceeds used in accordance with the doneeOs general charitable miss
(these latter gifts are generally referred to as Otradé’dtatb®).than argue

that all gifts of land be treated as unrestricted charitable gifts because some lar
is acquired without restriction as to its future use, government entities and land
trusts appear to understand that some of their fee title holdings are legally restricte
and some are not, and that they are required by law to administer those asset
accordingl¥?? The same should be true with regard to conservation easements.

Moreover, even if uniformity in the rules governing the administration of
all conservation easements were the ultimate goal, the solution would not be, a
suggested ifhe End of Perpetuyity treat all conservation easements, regardless
of how acquired, as fungible or liquid assets in the hands of their government
or nonprobt holders. Such a solution would do violence to the well-settled
principles governing the administration of charitable gifts and the expectations
of easement grantors. Such a solution would be contrary to the requirements fol
tax-deductible conservation easements set forth in the Internal Revenue Code
and Treasury Regulations. And such a solution would render the administration
of conservation easements on behalf of the public even more vulnerable tc
manipulation, error, and abd%elf uniformity in the rules governing the
administration of conservation easements is desired, the proper solution is tc
apply charitable trust or similar equitable principles to the administration of all
perpetual conservation easements, regardless of how acquired, as recommendec
the Restatement (Third) of Property: Servittitles.

%21 SeeKendall SleeSelling Real Estate for Reydfuapance: J. LAND TRUST ALLIANCE,
Summer 1999, at 15, 17 (discussing Otrade landsO transactions).

%22 For example, the Standards and Practices developed by the Land Trust Alliance provide
that a land trust may receive land with the intent of using the proceeds from its sale to advance
its mission, but in such a case the land trust must provide clear documentation to the donor of its
intent to sell the land before accepting the proSesyLTA Standards and Pradiggsnote
48, at 9 (Practice 8L). There is, of course, no justibcation for not similarly requiring a land trust to
disclose to a conservation easement donor its intent to later amend or terminate the easement as
may Osee P8€e also, elgancaster v. City of Columbus, 333 F. Supp. 1012, 1024 (N.D. Miss.
1971) (explaining that it is settled state law that land received by a municipality as a gift to be used
for a specibc purpose is subject to the law of trusts).

323 See suprmte 96 and accompanying text (discussing the manipulation, error, and abuse
that could occur if government and nonprobt holders could substantially modify or terminate
conservation easements Oon their ownO and as they Osee btO).

524 SedRESTTEMENT OF PROPERTY, supranote 4, & 7.11See aldeerpetuity and Beyosubra
note 18, at 701D04 (providing additional support for this proposition).
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K. Prevalence of Improper Modibcations and Terminations

A bnal argument offeredfye End of Perpetuityfavor of creating a special
judicial exemption from the application of charitable trust principles for donated
conservation easements is the Oscant evidence of a current serious problem of
improper easement termination or modibcation in the United State$%oday.O
This argument is also unconvincing. If there are few improper terminations and
modibcations, the likely explanation is that most holders assume they are not free
to terminate conservation easements, or modify them in manners contrary to their
stated purposes, Oon their ownO and as they may»Osbardaver, if it were
determined that charitable trust principles do not apply to conservation easements
and, thus, that holders are free to substantially modify or terminate easements
on their own and as they may see bt, the hundreds of government entities and
land trusts holding conservation easements across the nation would suddenly bnd
themselves sitting on a treasure trove of valuable development and use rights that,
despite the intention of the easement donors, could be liquidated at will. And the
temptation on the part of such holders to yield to political, Pnancial, and other
pressures to agree to substantially modify and terminate the easements would only
increase over time as the encumbered lands change hands and the development
and use rights restricted by the easements appreciateihAatoadingly, the
Oscant evidence of a current serious problem of improper easement termination
or modibcation in the United States todayO is not a justibPcation for exempting
conservation easements from the application of charitable trust principles. To
the contrary, the prevailing stability is a tribute to the salutary effect of those
principles.

$25Sedhe End of Perpetugtypranote 4 at 62. For a discussion of cases involving the improper
termination or substantial modibcation of conservation easemeetpetaity and Beyosipra
note 18, at 690D93 (discussing the Myrtle Grove contradeegyy95D700 (discussing the Wal-
Mart controversySee alddicks, 157 P.3d at 914. Whether this evidence is OscantO is a matter of
opinion.

326 See, e.2P05 GonserwTION EaseMENT HANDBOOK, Supranote 26, at 188 (warning that
Ol[a]ll applicable state laws, charitable trust laws, contract laws, nonprobt corporation laws, public
trust laws, and federal tax laws must be followed when amendments [and by extension, terminations]
are madeO); OOConsopranote 144, at 31 (discussing charitable trust law as one of four
potential legal constraints on amendments and providing O[w]ith so much at stake, many easement
amendment issues will probably be resolved by the ceuptsftes 302D306 (discussing the
federal tax law requirements for tax-deductible conservation easements). It is also possible that some
holders of conservation easements have agreed to improper amendments but no party with standing
to sue was aware of the amendments or understood that such amendments were improper.

%27 New owners of easement-encumbered land cannot be expected to have the same conser
vation proclivities as the easement doBess.e.ddarla GuenzleCreating Collective Easement
Defense Resources: Options and Recomn{Bagtadies Open Space Council), May 6, 2002, at
v (on ble with authors) (noting that Othe conservation community anticipates a wave of litigation
as successor landowners assume control of easement-protected propertiesO). Indeed, individuals
and developers might purchase easement-encumbered land for a much reduced price due to the
existence of the easement and then pressure the holder to substantially modify or terminate the
easement in the hope of receiving an economic windfall.
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11 . A DeTourNA TTEMPTING TO Do AwAY
wITH THE DocTRINE OF Cy PrES

Rather than argue, as does the authidreoEnd of Perpetuityat donated
conservation easements should simply be exempted from charitable trust
principles, a few members of the land trust community have taken a different
tack. These individuals advocate for the enactment of state legislation that woulc
both exempt conservation easements from charitable trust principles and replac
those principles with a complex administrative process. Pursuant to this process
a politically-appointed state board would authorize the substantial modibcation
or termination of conservation easements if it deemed such actions to be Oin th
public interest®®These legislative proposals appear to have been inspired by the
same misconceptions regarding the application of charitable trust principles to
conservation easements as are set fohté End of PerpetiyThese proposals
also suffer from a variety of problems, the most important of which are discussec
briel3y below.

First, the legislative proposals are motivated in part by a supposed dichotomy
between the interests of the public and honoring donor intent. But that is a
false dichotomy. Honoring donor intent is itself in the public interest because
failure to do so would chill future charitable donations and reduce the diversity
of projects and programs in the charitable sector. Accordingly, a conservation
easement termination procedure that is truly in the public interest would accord
considerable deference to the intent of easement donors, as is the case under t
doctrine oty pre¥°

328 Sedarby Bradleyamending Perpet@dnservation Easements, Confronting the Dilemmas
of Change: A PractitionerOs20igec. 2007) (unpublished manuscript, on ble with authors)
[hereinafte’A PractitionerOs liendrew C. DanaConservation Easement Amendments: A View
From the Fiel2?2 (2006) (unpublished manuscript, on Ple with authors) [hereinslfeav From
the Field

329Gee A PractitionerOs ¥iganote 328, at Abstract (asserting, incorrectly, that if conservation
easements are charitable trusts, they can only be amended with courtidpptdvédsserting,
incorrectly, that the doctrineaf presvith its Oimpossible or impracticableO standard, would apply
to all easement amendmerisyiew From the Fiekliprenote 328, at 14 (asserting, incorrectly,
O[i]f charitable trust law is applied . . . land trusts, attorneys general and the judiciary must apply the
administrative deviation or cy pres frameweailt ¢uestions pertaining to conservation easement
amendment, no matter how trivialO) (emphasis in original). As explained in ParslipEara,
amendment provision included in a conservation easement deed grants the holder broad discretiol
to agree to amendments that are consistent with the purpose of the wakentemurt approyal
and a court will not second-guess a holderOs exercise of such discretion absent a clear abuse
addition, acy preproceeding is required only when a holder wishes to terminate a conservation
easement, or modify it in a manner contrary to its stated purpose (as was attempted in the Myrtle
Grove controversy).

30 The doctrine oty prewas developed and rebned over the centuries to carefully balance
respect for donor intent with societyOs interest in ensuring that assets perpetually devoted t
charitable purposes continue to provide an appropriate level of benebt to tBe@&aipetuity
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Second, the legislative proposals could be vulnerable to challenge on
constitutional grounds. In the famdbDartmouth College v. Woodwease,
the United States Supreme Court held unconstitutional the New Hampshire
legislatureOs attempt to amend Dartmouth CollegeOs charter to effectively transfer
control of the college to the sf&t@he Court determined that such legislation
would impair the implied contracts between the college and its benefactors in
contravention of section 10 of Article | of the Constitution of the United States,
which provides, in part, that no state shall pass any law impairing the obligation of
contract$3 In support of the CourtOs holding, Chief Justice Marshall explained:

It requires no very critical examination of the human mind
to enable us to determine, that one great inducement to these
[charitable] gifts is the conviction felt by the giver, that the
disposition he makes of them is immutable. It is probable, that
no man ever was, and that no man ever will be, the founder of
a college . . . believing, that it is immediately to be deemed a
public institution, whose funds are to be governed and applied,
not by the will of the donor, but by the will of the legisl&ture.

FollowingDartmouth Collegeumerous courts have held that the legislature
cannot interfere with charitable trusts either by changing the method of control
or administration of such trusts or by providing that the trust property shall be
devoted to purposes other than those designated by thé*i8oars.decisions
are based on the statesO inability to impair contracts made between charitable
donors and their done€x0ther decisions are based on the doctrine of separation

and Beyondupranote 18, at 700. Deference is accorded to the intent of charitable donors under
the doctrine because of a deeply rooted tradition of respecting an individual®s right to control
the use and disposition of his or her property and a concern that failing to honor the wishes of
charitable donors would chill future charitable donatébrsccording deference to donor intent

also facilitates a diversity of projects and programs within the nonprobt sector as well as social and
ideological pluralism within the larger liberal polity. Googdwmanote 265, at 7.

331 Dartmouth College v. Woodward, 17 U.S. 518 (1819).

32See id.

333 |d. at 647. With respect to the changes the legislation would have made to the collegeOs
charter, Chief Justice Marshall noted:

This may be for the advantage of this college in particular, and may be for the

advantage of literature in general; but it is not according to the will of the donors,

and is subversive of that contract, on the faith of which their property was given.
Id. at 654.

334 SeecotT & FRATCHER, supranote 12, o 399.55ee aldBoGERT ET AL., supranote 316,

o 397 (O[A] legislature has no power to alter the purpose of a charitable trust by statute. It has not
succeeded to the prerogative cy pres power vesteql in the crown in England, even assuming that this
type of cy pres is recognized in the United States.O).

3% See, e.Kapiolani Park Pres. SocOy v. Honolulu, 751 P.2d 1022, 1026027 (Haw. 1988)
(ruling that if legislation had the effect of granting the city the power to lease a portion of parkland
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of powers and the judiciaryOs jurisdiction over the administration of charitable
trusts®®

The constitutionality of statutes that apply to all trusts and are calculated
to both increase the efbciency of trust administration and ensure that the public

held in a charitable trust in derogation of the express terms of the trust, Oit would have been
beyond the legislatureOs power and unconstitutionalO because O[u]nder Article |, Section 10 of t
Constitution of the United States, the states [are] forbidden to enact laws impairing the obligation
of contractsO and Oit always seems to have been accepted that the limitation on the impairment
contracts extended to the legislature of the Territory of HawaiiO); Salem v. Attorney General, 183
N.E.2d 859, 862 (Mass. 1962) (Pnding legislation authorizing the city to use as a site for a school
building a portion of land that had been conveyed to the city to be used forever as a public park
invalid because Oacceptance of the grant by the city constituted a contract between the donor ar
the donee that must be observed and enforcedO); Adams v. Plunkett, 175 N.E. 60, 64D65 (Mas:s
1931) (Pnding legislation providing a scheme for the management of a hospital different from that
established by the gift creating the hospital invalid because a completed gift for a public charity
duly accepted constitutes a contract between the donor and the donee, the sanctity of which is
under the protection of the U.S. Constitution, and neither state legislation nor a change to the
stateOs Constitution can impair that contract); Reno v. Goldwater, 558 P.2d 532, 534 (Nev. 1976)
(determining legislation authorizing a city to sell park property to be inapplicable to land that had
been donated to the city for use as a public park and playground because O[w]hen the City accepte
the qift of land . . . a contract was created obligating the City to hold such property in trust for the
people of Reno to enjoy as a park and playground. That obligation could not later be impaired by
legislative enactmentO); Goldstein v. Trustees of Sailors® Snug Harbor, 98 N.Y.S. 2d 544, 556 (N.
App. Div. 1950) (Pnding legislation granting the Governor of the state of New York the power to
appoint three additional trustees of a charitable trust invalid because O[t]he Legislature is withou
the power to alter the directions of a testator or divest vested rightsO).

3% See, e.gHartford v. Larrabee Fund Assoc., 288 A.2d 71, 74 (Conn. 1971) (Pnding
legislation attempting to change the manner in which a charitable trust was administered invalid
under the separation of powers provision of ConnecticutOs Constitution because Ojurisdiction ove
the administration of charitable trusts rests exclusively in the judicial departmentO); Opinion of
the Justices, 371 N.E.2d 1349, 1355 (Mass. 1978) (opining that legislation that would change
the trustees and possibly change the benebciaries of a charitable trust established under the will
Benjamin Franklin would be invalid under the separation of powers provision of MassachusettsO
Constitution, and explaining Ol[a]lthough the Legislature does possess some authority to altel
charitable trusts, this authority is narrowly limited . . .O[i]t is not within the power of the Legislature
to terminate a charitable trust, to change its administration on grounds of expediency, or to seek to
control its disposition under the doctrine of cy pres.00); S.C. DepOt of Mental Health v. McMaster
642 S.E.2d 552, 566 (S.C. 2007) (holding that the court was the proper entity to authorize the sale
of property impressed with a charitable trust and explaining O[p]roperty subject to a charitable trust
may not be terminated or altered by the General Assembly, but rather, must be approved by the
court). Compardrustees of New Castle Common v. Gordy, 93 A.2d. 509 (Del. 1952), in which
the court held that legislation authorizing the trustees of a charitable trust to sell real estate held in
the trust was valid because the Ono saleO provision in the trust agreement was an administrative te
the species of property in which the trust corpus could be invested was of secondary importance
to the purpose of the trust, which was to benebt the inhabitants of the town; and the sale of the
land was not only consistent with the fundamental purpose of the trust but in all likelihood would
promote it. The court iGordywas careful to note:

In this country . . . the powers of the Legislature over charitable trusts is not
co-extensive with the prerogative of the Crown. It is limited by principles of
American constitutional law. . . . For example, the Legislature may not exercise the
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will obtain the benebts prescribed by the donors is not in gtfé&i@mples

include statutes setting forth the powers and duties of the attorney general with
regard to the supervision and enforcement of charities, statutes requiring charities
to ble reports with the attorney general or a court, and statutes granting the
judicial power ofy preand describing the method of its exeféibeaddition,

a statute intended to increase the efbciency of the administration of a category of
charitable trusts, but that respects the judiciaryOs role and the expressed intentions
of the donors, has also been determined to pass constitutiona&f°riihster.
legislation proposed with regard to conservation easements would, however,
go much further. It would alter the substance of the existing contracts between
easement donors and donees because most easement deeds expressly provide that
the easement is perpetual and can be terminated only in a judicial proceeding.

It would remove primary jurisdiction over the administration of a category of
charitable gifts from the courts. And it would largely disregard rather than respect
the expressed intentions of easement donorsNto protect particular parcels of
land in perpetuity as specibed in the easement deedsNby enabling a politically-
appointed state board to authorize the substantial modibcation or termination

power of a Chancellor under the doctrirey @ireand thus divert the corpus of the
trust to uses other than those specibed. . . . Nor may it terminate a charitable trust
or change the methods of its administration.

Id. at 515.
337 SedBOGERT ET AL., supranote 316, a 397.
338 |d.

39 SeeOpinion of the Justices, 306 A.2d 55 (N.H. 1973) (opining that the Uniform
Manageent of Institutional Funds Act (segranote 178), which authorizes institutions to invest
endowment funds on a total return basis and permits the release of restrictions on the investment
and use of institutional funds with the donorOs consent, would not constitute an improper
encroachment upon the functions of the judicial bra@&hQpinion of the Justices, 133 A.2d
792, 795D96 (N.H. 1957) (opining that legislation that would permit trustees to use for the general
care of cemeteries surplus funds from charitable trusts created for the purpose of maintaining
specibc cemetery lots would be unconstitutional as it Owould be an exercise of what amounts to a
legislative power of prewith respect to all cemetery trusts having surplus income, without regard
to established principles of law . . . or the terms of the trustSee.@#dPMIFA, supranote
178, & 6(d) (permitting institutions to applypre® institutional funds without court approval in
carefully limited circumstances and with safeguards to ensure bdelity to donor intent). The Reporter
for the UPMIFA drafting committee explains that the act permits institutions to exergipeethe
power without court approval only with respect to Osmall, old fundsO (i.e., where signibcant time
has passed since the donation and the cost of a court proceeding would exceed the value of the
fund), and only after notibcation to the attorney general who can intervene if necessary to protect
the intent of the donorSe&usan N. Gargharities, Endowments, and Donor Intent: The Uniform
Prudent Management of Institutional Fundkl&t, L. Rev. 1277, 1329D31 (2007) (noting that
UPMIFA Oemphasizes the importance of donor intsagalsiphn M. Gradwohl & William
H. Lyons,Constitutional and Other Issues in the Application of the Nebraska Uniform Trust Code to
Preexisting Trus82 Nes. L. Rev. 312 (2003) (discussing constitutional limits on the retroactive
application of certain provisions of the Uniform Trust Code).
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of easements whenever it deemed such actions to be Oin the publiinterest.O
Accordingly, the constitutionality of such legislation would be $tispect.

State legislation authorizing the substantial modibcation or termination of
conservation easements when a politically-appointed state board deems it to be |
the public interest would also be inconsistent with the provisions of federal law
authorizing tax benebts for the donation of perpetual conservation easements
As previously noted, at the time of the donation of a tax-deductible conservation
easement the possibility that the easement will be defeated by the performance «
some act or the happening of some event must be so remote as to bé“Aegligible.
In addition, the conservation purpose of a tax-deductible conservation easemen
must be Oprotected in perpetuity,0 such an easement must be transferable by
holder only to another government entity or charitable organization that agrees to
continue to enforce the easement, and such an easement must be extinguishak
by its holder only in what essentially is a judicfalsroceediné® Accordingly,
the proposed legislation would radically alter the expectations of Congress anc
the Treasury Department with regard to the administration and termination of
tax-deductible conservation easements. Such legislation could also render futur
easement donations in the adopting state ineligible for federal tax incentives,
which, in turn, could signibcantly reduce the number of easement donations in
the staté¥

It has been argued that Congress should simply amend federal tax law to
authorize tax benebts for the donation of conservation easements that are
terminable through the proposed state administrative ptoBessCongress
would surely hesitate to make such a change. State boards are likely to give grea

30 | egislation employing a Opublic interestO standard would not ensure the bdelity to donor
intent that has heretofore been considered necessary for a statute to pass constituti®eal muster.
supranote 339. Although the legislative proposalmmactitionerOs Vievludes donor intent as
one of a myriad of factors that the state board would consider in assessing a proposed amendment
termination, the overriding consideration would be whether the change is Oin the publicOs interest.
See A Practitionerés,‘eﬂqwmote 328, at 19Db22.

341 See also Kapiolani P&KL P.2d at 1027D28 (providing that legislation that would have
the effect of granting a city the power to lease a portion of parkland held in a charitable trust in
derogation of the express terms of the trust would also Oviolate[] the basic principles of equityO an
Oin effect, defraud the donorsO).

342 See suprmte 306 and accompanying text.
343 See supretes 302D304, and accompanying text.

%4 1n a state adopting the proposed legislation, the possibility that a conservation easement
would be defeated by the performance of some act or the happening of some event might not be
so remote as to be negligible. In addition, it is not readily apparent how a conservation easement ir
such a state could be drafted to comply with the Oprotected in perpetuity,O Orestriction on transfer
Oextinguishment,O and other federal tax law requirements.

345 See A View From the Fmlgranote 328, at 23 n.53.
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weight to state and local interests (including economic interests) than to national
conservation interests when considering proposals to modify or terminate
easementé€ Moreover, the legislative history to the federal tax incentives indicates
that Congress intended to subsidize the acquisition of conservation easements
only if they protect Ounique or otherwise signibcant land areas or structuresO in
perpetuity?” and Congress anticipated that the need to substantially modify

or terminate such easements due to changed conditions would“bénrare.

other words, Congress did not intend to subsidize the acquisition of fungible
conservation easements. Congress also was and remains concerned®*bout abuse,
and changing federal tax law to permit the acquisition of fungible conservation
easements would heighten those corf€&mdeed, lobbying for a change in
federal tax law to authorize tax benebpts for the donation of conservation easements
that are terminable through the proposed state administrative process could have
unintended consequences; for example, it might lead to more extensive federal

346 One has only to read about the controversies surrounding the designation of National
Monuments to understand that state and local economic interests are often perceived to be at
odds with national conservation inter&ss, e.qRobert B. KeiteKeerING FaTH wiTH NATURE
184 (2003) (noting that President ClintonOs use of his executive power under the Antiquities
Act to establish the 1.7 million-acre Grand Staircase-Escalante National Monument in southern
Utah provoked angry responses from the stateOs Republican political leaders, as well as its rural
communities where both the president and his secretary of the interior were hung in efpgy on the
day of the announcement).

347 Se& Rep. No. 96-1007, at 603 (1980).

348 |n deciding to not address the possible future extinguishment of tax-deductible easements in
the Internal Revenue Code, Congress was apparently inBuenced by testimony from representatives
of the land trust community. Those representatives maintained that, because of their well-planned
easement acquisition programs, few conservation easements were likely to cease to accomplish the
conservation purposes for which they were acquired and such an Ounlikely® occurrence would be
better addressed in the Treasury regulaBersMinor Tax Bills: Hearings Before the Subcomm. on
Select Revenue Measures of the House Comm. on Way96éthdQdegn245 (1980) (statement
of Samuel W. Morris, President, French and Pickering Creeks Conservation Triastat 22,

(statement of William Sellers, Director, Brandywine Conservancy).

34 See generally, egRer. No. 96-1007, at 603 (1980) (noting Congressional concern
about abuse and measures incorporated into Internal Revenue Code & 170(h) to @20b%buse);
SENATE Finance CommiTTEE RePoRT, supranote 159 (recommending reforms to curb abuses in
the conservation easement donation context); Staff of the Joint Committee on Oatatisn,
to Improve Tax Compliance and Reform Tax Expeatligi@é®87 (JCS-2-05), Jan. 27, 2005,
available atttp://www.house.gov/jct/s-2-05.pdf (last visited Nov. 20, 2008) (same).

0 See, e.gNancy A. McLaughlinConservation EasementsNA Troubled Adgl@&cence
Lanp, Resources& EnvtL. L. 47, 52D55 (2006) (describing reports of abuse and recommendations
for reform);JrrF PipoT, LINCOLN INST. OF LAND PoL®, REINVENTING CONSERWATION EASEMENTS A
CriTicaL ExaminATION AND IDEAS FOR RerForm (2005) (on ble with authors and available from the
Lincoln Institute of Land Policy) (same).
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involvement in the donation, administration, and termination of tax-deductible
conservation easements, or a narrowing in the type of conservation easemen
donations eligible for federal tax incenties.

In addition, even if the proposed state legislation were determined to be
constitutional and Congress could be convinced to change federal tax law
to subsidize the acquisition of fungible conservation easements (i) if applied
retroactively, such legislation would likely be viewed as a betrayal of past
easement donors, and (ii) if applied prospectively, such legislation would likely
signibcantly decrease future conservation easement donations. Many landowne
donate conservation easements because they wish to ertheielahdt will
be protected from development and other harmful uses Oin perpetuityONor for
as long as such protection continues to be possible or practicable, as is permitte
under existing law. Accordingly, the prospect that a politically-appointed state
board could authorize the substantial modibcation or termination of easements
when it deemed such actions to be Oin the public interestO would likely anger pa
easement donors and chill future donations. It could also drive landowners and
their legal advisors away from the use of conservation easements and force the
to try to utilize other vehicles (perhaps irrevocable trusts or reciprocal covenants
to more permanently protect the conservation and historic values of the subject
land.

Finally, the legislative proposals also appear to be driven in part by a concerr
that the doctrine @fy pres too constraining, permitting, as it does, the termination
or substantial modibcation of conservation easements only if it can be shown tha
the charitable purpose of the easement has become impossible or img¥acticable.
There appears to be some fear that projects of great importance to the public (suc
as the construction of highways or electric transmission towers and lines) coulc
be precluded or hindered by the existence of conservation easements and th
protection afforded to them by the doctrineygéred.hat fear is unfounded. In
circumstances where it is determined that the best place to locate a public work
project is on land that has been protected by a conservation easement because
has signibcant conservation or historic values, the public can simply condemr
the easement. None of the conservation easement-enabling statutes precluds
condemnation, and half of the statutes expressly provide that easements ar
subject to condemnatiéi.The real danger is not that conservation easements
will endure in the face of more important public needs. Rather, the danger is that,

1] obbying for legislative changes at the state level could also have unintended consequence
The legislation a state might ultimately enact could be contrary to the interests of land trusts and
the use of conservation easements as a land protection tool.

352 See generally A PractitionerQsuyfiesvote 328.
%3 See Condemning Conservation Eassumpeaniste 61, at 1929.
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absent even minimal statutory or judicial safeguards, easement-encumbered land
will become the path of least resistance for condemning autbforities.

As the foregoing indicates, there are signibcant problems with attempting
to fundamentally redebne the nature of a perpetual conservation easement
through state legislation and apply that new dePnition to either existing or future
conservation easements. Moreover, current law, if properly understood and applied
to conservation easements, would make the proposed legislation unnecessary.
Government entities and land trusts can achieve much of the Rexibility they desire
by simply (i) negotiating for the discretion to amend conservation easements
consistent with their stated purposes at the time of acquisition, as recommended
by the Land Trust Alliance, (ii) seeking judicial or legislative claribcation of a
holderOs power to agree to such amendments when an easement deed is silent on
the issue, and (iii) acknowledging the need to obtain court approval pursuant
to the doctrine ofy pret terminate easements (or modify them in manners
inconsistent with their stated purposes), as is contemplated under federal tax
law in any eveRt® And in situations where government entities and land trusts
desire or anticipate the need for greater Rexibility, they should employ more easily
modibable or terminable means of land prote€tibhey should not, however,
acquire expressly perpetual conservation easements as charitable gifts and represent
that they have the obligation to carry out the donorsO intent in péfpandty,
then later attempt to fundamentally change the rules of the game by legislative
pat. They should also take care, with respect to future easements, not to kill the
goose that laid the golden egg with new legislative rules that compromise the
gualities donors prize most in conservation easements.

V. CoNncLUSION

Applying the equitable principles that govern the administration of charitable
trusts to donated conservation easements is consistent with both state law

%4 See ig.see also Condemning Open Space: Making Way for National Interest Electric
Transmission Corridors (Or Nei)/a. Envte. L.J.399 (2008) (discussing the delegation of federal
condemnation authority to public utilities to construct transmission facilities in National Interest
Electric Transmission Corridors and its potential impact on easement-encumbered land).

%5 1t may be desirable to seek more broad based legislation addressing the amendment and
termination of conservation easements. Such legislation could clarify the extent to which holders
of conservation easements have the implied power to agree to amendments that are consistent
with the easementsO stated purposes. Such legislation could also give content toytpegsidicial
standard as it is applied in the conservation easement context. CodiPcation of the rules governing
amendments and terminations could be expected to increase compliance and accountability on the
part of holders and promote uniformity in easement administration.

356 Such means could include unrestricted fee acquisitions, management agreements, leases,
terminable easements, and land use regulation.

%7 See supRart I1.B (describing the representations made by land trusts to easement donors,
funders, and the public regarding the perpetual nature of conservation easements).
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governing the administration of charitable gifts made for specibc purposes anc
federal law authorizing landowners to claim charitable income, gift, and estate ta
deductions for the donation of conservation easements. It is also recommended b
the drafters of the Uniform Conservation Easement Act, the Uniform Trust Code,
and the Restatement (Third) of Property: Servitudes, all of whom recognized
that conservation easements should be afforded more stringent protection thar
privately held servitudes because of the public interest and investment in suct
easements. Applying charitable trust principles to conservation easements als
cannot be said to be a new or unanticipated development, having been recognize
as part of the legal landscape for over a quarter of a century and asserted t
the land trust community to its benebt in the past. Finally, the application of
such principles to conservation easements is also consistent with the legitimat
expectations of conservation easement donors, funders, and the general publi
none of whom anticipate that conservation easements will be fungible or liquid
assets in the hands of their government or nonprobt holders.

Charitable trust principles also do not unduly constrain the discretion of
the government and nonprobt holders to engage in the day-to-day managemen
of the easements they hold. Broad Rexibility to amend conservation easement
in manners consistent with their stated purposes can be and often is built into
conservation easement deeds in the form of an amendment provision. In addition,
even holders who have failed to negotiate for the inclusion of amendment provision:
in the easements they hold are not condemned forever to enforce a portfolio of
immutable documents. Rather, such holders may have certain implied powers
to agree to amendments that are consistent with an easementOs stated purpo:
And if the scope of a holderOs implied powers to agree to such amendments
not sufpciently clear, the holder can seek judicial or legislative claribcation of
the extent of its implied powers or court approval of such amendments in an
administrative deviation proceeding. It is only when a holder wishes to terminate
a conservation easement, or modify it in a manner contrary to its stated purpose
(as was attempted in the Myrtle Grove controversy), that court apprayal in a
pregroceeding would be required.

Government and nonprobt holders of conservation easements also neec
the Rexibility to engage in the day-to-day management of the easements the
hold without fear of possible nuisance suits by neighboring landowners or other
members of the public. At the same time, as evidenkkckdyw. Dowdhe
Myrtle Grove controversy, and the Wal-Mart controversy, there must be a means
by which grantees of conservation easements (whether government entities ¢
land trusts) can be held accountable for actions taken or not taken that are in
violation of their bPduciary obligations to both easement donors and the public.
Charitable trust principles are that means. The standing rules in the charitable
context are carefully calibrated to balance the competing needs of administrative
efbciency and organizational accountability. They grant standing to a select grouj
of persons best suited to represent the interests of the public, and they exclude &
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others so as to protect charities from harassment through litigation. In the end,
if understood by easement grantees and applied sensibly, consistently, and with
appropriate consideration for the context, charitable trust principles will provide
government and nonprobt holders with the Rexibility they need to accomplish
their public or charitable conservation missions and, at the same time, ensure that
such holders are accountable for actions taken or not taken that are in violation of
their Pduciary obligations.

As a bnal note, if some believe that the public interest would be better served
if governmental and nonprobt holders could substantially modify or terminate
conservation easements Oon their ownO and as they may Osee bt,O the appropriate
approach is not to argue that charitable gifts of perpetual conservation easements
be specially excepted from the rules governing the administration of all other
charitable gifts made for specibc purposes. Rather, holders that desire this
extraordinary level of discretion should negotiate for it up-front and in good faith
at the time they acquire conservation easements and memorialize that grant of
discretion in the easement deeds. And if these holders wish to continue to receive
the subsidy of the federal tax incentives, as they presumably do, they will have
to convince Congress to change federal law so that landowners can receive tax
benebts for the donation of conservation easements that are fungible or liquid
assets. Congress, of course, may not be willing to subsidize the acquisition of such
easements, and landowners may not be willing to donate them.



